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“Transportation for Individuals With Disabilities:  Passenger Vessels”

[Dept. of Transportation 49 CFR Part 39] RIN 2105-AB87
The US Department of Health and Human Services Office on Disability is providing comment on Docket: OST 2007-26829, “Transportation for Individuals With Disabilities:  Passenger Vessels”, [49 CFR 39], RIN 2105-AB87.
Subpart A—General

Sec.
39.3

Parameter:  We seek comment on whether landside facility-specific language should be added to the Department’s other ADA or section 504 rules.

Comment:  It would be helpful to individuals that are seeking guidance on disability rules, to include all relevant information in each rules document.  This facilitates their compliance.
Parameter:  We seek comment on whether the final rule should apply to facilities outside the U.S. if a PVO (as distinct from another foreign entity) owns, leases, or controls the facility.

Comment:  Access to ports of call are an integral component of a cruise vacation, as supported by the large numbers of passengers that utilize these opportunities, therefore the facilities both inside and outside the U.S. should be made accessible especially if the PVO owns, leases, or controls the facility.

Parameter:  We seek comment on transition rules. That is, at what point in the procurement, design, construction, and delivery of a vessel should requirements for new vessels attach?

Comment:  The transition rules should be similar to Title II of the ADA that references the purchase and lease of new or remanufactured rail cars.

Parameter:  The Department seeks comment on whether there are any additional situations that the rule should cover (e.g., the PVO or an organization to which the PVO makes the vessel available provides a charitable or promotional excursion for which no fee is charged). Referencing: ‘‘Passenger vessel’’ is meant to be a broadly encompassing term for any boat, ship, or other craft that takes on members of the public for hire or other activities conducted as a part of the vessel operators normal operations (which could include promotional activities involving use of a vessel by members of the public for which a fare is not charged, free shuttle or ferry service). The only exception is for boats or other craft that are rented or leased to consumers and which the consumers themselves (as distinct from the passenger vessel operator and its personnel) operate.

The Department also seeks comment on whether there should be exceptions or different provisions for vessels that are not primarily designed or used as passenger vessels, but may carry passengers for hire on certain occasions (e.g., supply vessels, crew boats, school training or sailing vessels, research vessels carrying students).

Comment:  These rules need to determine a reasonable frequency rate for carrying the public, either for hire or free.  If the vessel caries the public less than that rate then they would be exempt, except in the occasion of a vessel that regularly transports students, as education should be readily accessible to all persons.

Parameter:  We seek comment on: Referencing: In some cases, such as certain on-the water gambling casinos, museums, or restaurants, an activity takes place on a structure that floats but is permanently anchored or tethered to a dock or other shore facility. On one hand, because it floats on the water, such a structure could be regarded as a vessel covered by this rule. On the other hand, because it never actually goes anywhere, it could be regarded as a facility, like an onshore building, that is more appropriately covered by Department of Justice rules.

Comment:  Unless it is already stated in the Department of Justice rules, referencing needs to be addressed to avoid further postponement of accessibility.

Parameter:  The Department seeks comment on whether Part 39 should apply to a terminal located outside the U.S. if the PVO is involved in one of these ways. [‘‘Terminal’’ would be defined broadly, meaning any property or facilities adjacent to the means of boarding a vessel that passengers use to get to the vessel. A terminal, in this sense, can be a large complex, a building, or a very simple facility. Importantly, terminals are covered under Part 39 only to the extent that the PVO owns or leases the terminal or exercises control over its selection, design, construction, or alteration (e.g., POV[A1] selects site for construction of new facility; or PVO has choice of docking at existing accessible or inaccessible facility).]
Comment:  Part 39 should cover terminals to the extent that the PVO owns or leases the terminal or exercises control over its selection, design, construction, or alteration (e.g., POV[A1] selects site for construction of new facility; or PVO has choice of docking at existing accessible or inaccessible facility).  This makes logical sense, it would not matter if the vessel is accessible if a person requiring such accommodations could not get to it because of an inaccessible terminal.

Parameter:  Should there be a definition that specifically acknowledges mobility devices that may not literally be ‘‘wheelchairs,’’ or should a more inclusive term be developed?
Comment:  The more inclusive term “wheeled mobility assistive device” should be used.  This would indicate not only manual and power wheelchairs, but also scooters, rollators, chair walkers and rolling walkers.
Sec.
39.5
Parameter:  The Department seeks comment on a situation that may occur, in which tickets are sold to U.S. passengers for a combined trip that includes transportation to a non-U.S. port where they board a ship.

Comment:  Since the assumed trip is marketed as a package that includes transportation from a US location, the passengers are essentially “boarding” the trip from the U.S. and therefore the vessel, terminal, and any other transportation should be required to be accessible.

Parameter:  The Department also seeks comment on whether there should be any vessel size or capacity limits on any of the specific nondiscrimination provisions that are proposed in this NPRM with respect to subjects other than vessel accessibility standards.
Comment:  There should not be a minimum size that must be reached before accessibility is required. Since the ADA has now existed for more than a decade, when referencing public transportation there is beginning to be an assumption of accessibility no matter the size of the vessel or capacity.
Sec.
39.35
Parameter:  We seek comment on whether this concept should be refined to recognize the possibility that some groups of disabled passengers traveling together may not need any special accommodations. In such a case, is the advance notice provision advisable?

Comment:  Accessibility should be consistently provided even if none of the travelers have identified a need for accommodations. 
Parameter:  The Department seeks comment on whether the rule should specify in more detail the kinds of disabilities that would trigger this provision (e.g., should the provision be limited to persons with mobility impairments?) or whether the PVO should be permitted, or required, to seek documentation of a disability from a passenger seeking to reserve such an accommodation. We also seek suggestions for any alternative means of addressing this issue. We recognize that, especially on some cruise ships, it is commonplace for travelers to reserve cabins months in advance. It is also commonplace for whole voyages to be sold out months in advance. We seek comment, thus, on whether a passenger with a disability who requested an accessible cabin 72 hours before departure could appropriately bump a non-disabled passenger from a cabin reserved months ahead of time. Similarly, we seek comment on whether a deadline for requesting an accessible cabin should be 72 hours or another fixed time before departure or, alternatively, based on when passengers in general reserve their cabins. (If the latter, for example, an accessible cabin might have to be requested before half of all cabins are reserved.) Additionally, we seek comment on whether, as we do in the ADA rule for over-the-road buses, we should provide that any cut-off date for reservations in general should also be applied to requests for an accessible cabin.
Comment:  There should be as much consistency as possible across accessibility guidelines to limit confusion and non compliance.  Therefore any cut-off date for reservations in general should also be applied to requests for an accessible cabin, as stated in the ADA rule for over-the-road buses.  Accessibility should not be limited to persons with mobility impairments, as the cruise industry this is concerned with may adopt practices similar to some hotel chains of having various forms of accommodation in a variety of rooms. (example: some rooms with lights that flash for the telephone and doorbell may not be able to accommodate a wheelchair whereas others may have both forms of accommodation.)
Parameter:  The Department seeks comment on whether there are other services for which an advance notice requirement would be reasonable.

The Department also seeks comment on if other on-board ship activities should be required to provide advanced notice.
Comment:  Self-identification should not be a requirement with the understanding that accommodations may be limited due to space.  It is strongly recommended that this information be prominently posted on the website and TV ads.  Accessibility should be consistently provided. 
Sec.
39.53
Parameter:  We seek comment on whether the final rule based on this NPRM, or a future rule incorporating vessel accessibility standards, should include such a requirement. [On-line booking services, as well as web sites providing information about passenger vessel availability, schedules, and services, are very important in today’s marketplace. Consequently, the Department views it as very important for on-line resources to be available to persons with disabilities. We would view a web site meeting section 508 or World Wide Web Consortium standards as being accessible for this purpose. The regulatory text does not make a specific proposal on this subject].
We also seek comment on the costs of requiring Web site accessibility in the passenger vessel industry, the appropriate standards for accessible sites, and the timing and phase-in period appropriate for such a requirement.

Comment:  There should definitely be a web accessibility requirement following the World Wide Web Consortium standards.

Sec.
39.61
Parameter:  The Department seeks comment on whether a PVO covered by this rule should have accessibility obligations for a foreign facility that the PVO itself, as distinct from a separate foreign entity, owns, controls or lease.

Comment:  Access to ports of call are an integral component of a cruise vacation, as supported by the large numbers of passengers that utilize these opportunities, therefore facilities both inside and outside the U.S. should be made accessible especially if the PVO owns, leases, or controls the facility.

Parameter:  The Department seeks comment on whether it would be advisable to add specific provisions similar to §§ 37.41, 37.43, and 37.45 in the Department’s existing ADA rule for the new construction and alteration of passenger vessel facilities, including provisions for alterations affecting areas containing a primary function that are subject to additional requirements for path of travel.

Comment:  There should be as much consistency as possible across accessibility guidelines to limit confusion and non compliance and should therefore contain specific provisions similar to §§ 37.41, 37.43, and 37.45 in the Department’s existing ADA rule.

Subpart E—Accessibility of Vessels

Parameter:  We seek comment on whether a provision should be added for accessibility of televisions and telephones on vessels, similar to what DOT has proposed for air carriers pursuant to the Air Carrier Access Act (see 71 FR 9285 (February 23, 2006)).

Comment:  There should be as much consistency as possible across accessibility guidelines to limit confusion and non compliance and should therefore contain provisions similar to Air Carrier Access Act (see 71 FR 9285 (February 23, 2006)), and consistent with 28 C.F.R. Section 36.303.
Sec.
39.61
Parameter:  The Department seeks comment on the extent, if any, to which such a requirement should apply to services provided outside the U.S. (e.g., Grand Fenwick Cruise Lines itself provides, or contracts with a local bus company to provide, land transportation between the dock and points of interest in Barbados).

Comment:  Since the PVO is providing the transportation or has contracted to provide the transportation (essentially the contractor is acting on behalf of the PVO) access to points of interest/excursions are an integral component of a cruise vacation, as supported by the large numbers of passengers that utilize these opportunities, therefore transportation from a dock and points of interest should be required to be accessible.

Parameter:  The Department also seeks comment on whether a provision should be added that would require the use of accessible boarding systems, as described in § V412 of the Access Board’s draft guidelines, for vessels with a certain passenger capacity at terminals that have a certain threshold level of annual embarkations, similar to the provision in DOT’s Air Carrier Access rule. See 14 CFR 382.40(a). If so, what vessel passenger capacity and threshold level of annual embarkations should be used for requiring accessible boarding systems? Also, if a provision is added requiring accessible boarding systems at certain terminals, would it be advisable to require the PVO negotiate an agreement with the terminal operator to ensure the provision of accessible boarding systems, similar to the provision in DOT’s Air Carrier Access Act and section 504 rules concerning boarding devices for commuter aircraft? See 14 CFR 382.40(b) and (c). Such an approach might also require amendment of the DOT 504 rule, 49 CFR Part 27.

Comment:  A provision should be added that requires the use of accessible boarding systems for vessels.  Carrying over language from DOT’s Air Carrier Access rule 14 CFR 382.40(a), (b) and (c) is acceptable excluding the passenger vessel capacity because having a minimum capacity before compliance is required may exempt “tenders” which are an integral transportation system between cruise ships and many ports of call.  Also, if wording from 14 CFR 382.40 (c) (3) is carried over, there should be a requirement to inform all passengers of this since a disabled passenger may not voluntarily identify as such until arrival at which point it may be too late to receive accommodations.
Sec.
39.91
Parameter:  We seek comment on whether it is necessary to require PVOs to permit passengers with a disability to bring their own supplies of food for the service animal on board, without charge by the PVO. We also seek comment on whether PVOs should make refrigeration services available for service animal food.

Comment:  PVO’s should be required to permit passengers with a disability to bring their own supplies of food for the service animal on board, without charge by the PVO as service animals are a legal accommodation and each animal’s diet is potentially unique therefore making it impossible for a PVO to stock all possible potential food supplies.  If refrigeration of such supplies is necessary to proper storage then PVOs should be required to make refrigeration services available for service animal food, just as they would be required to make such services available for proper storage of medicine or special dietary supplies.  All of the above should be considered accommodations for individuals with disabilities.
Sec.
39.93
Parameter:  What mobility aids and other assistive devices may passengers with a disability bring onto a passenger vessel?

(4) (c) You are not required to permit passengers with a disability to bring these items into lifeboats or other survival craft, in the context of an emergency evacuation of the vessel.

Comment:  There should be an exception for service animals since their training is specific to the individual requiring the accommodation and replacement could significantly impair the life of the individual requiring the accommodation.

Sec.
39.95
Parameter:  We also seek comment on alternative methods of measuring the appropriate level of compensation, such as the depreciated present value of the device or the current replacement cost for the device.

Comment:  The appropriate level of compensation for lost or damaged assistive devices should be the current replacement cost for the device, as anything less may leave the individual without a means of mobility, communication, or with a greater risk of compromised health.
Sec.
39.103
Parameter:  The Department seeks comment on what, if any, training requirements should be included in a final rule.

Comment:  Training for 'attitude accessibility' is just as important as training on how to work adaptive equipment.  A possible model is the ‘Opening Doors® training for disability etiquette program’ but the ACAA model is also acceptable.

Parameter:  We also seek comment on what, if any, reporting or record retention requirements there should be concerning training.
Comment:  It is supported that PVO’s retain records concerning training (for both equipment and attitude).  

It would be more for their self interest to counteract any law-suit if one were to be filed, especially in relation to injury.

Sec.
39.107
Parameter:  We also seek comment on whether this rule should include a reporting requirement, analogous to that of the ACAA rule (see 14 CFR 382.70). Re: complaints
Comment:  There should definitely be reporting requirements (using the same/similar wording as the ACAA rule (see 14 CFR 382.70)) and these requirements should NOT be limited to PVOs of any specific size as this would be the only form of documenting ongoing issues either with a specific PVO, or the industry as a whole, that should be addressed.
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