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	UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION

OFFICE OF THE SECRETARY

WASHINGTON, D.C.




Issued by the Department of Transportation
on the 30th day of March, 2007
	Application of  

ALASKA CENTRALEXPRESS, INC.  

for reissuance of its certificate of public convenience and necessity under 49 U.S.C. § 41102  
	Docket OST-1996-1657  



ORDER TO SHOW CAUSE  

PROPOSING REISSUANCE OF CERTIFICATE  

Summary

By this order, we tentatively find that Alaska Central Express, Inc. (“ACE”) is a citizen of the United States, is fit, willing, and able to provide interstate air transportation and should be issued an amended certificate of public convenience and necessity authorizing such operations, subject to limiting conditions.  

Background

Section 41102 of Title 49 of the United States Code (“the Transportation Code”) directs us to determine whether companies proposing to engage in interstate scheduled air transportation are “fit, willing, and able” to perform such service, and to comply with the Transportation Code and the regulations and requirements of the Department.  In making fitness findings, the Department uses a three-part test that reconciles the Airline Deregulation Act’s liberal entry policy with Congress’ concern for operational safety and consumer protection.  The three areas of inquiry that must be addressed in order to determine a company’s fitness are whether the applicant: (1) will have the managerial skills and technical ability to conduct the proposed operations, (2) will have access to resources sufficient to commence operations without posing an undue risk to consumers, and (3) will comply with the Transportation Code and regulations imposed by Federal and State agencies.  We must also determine that the applicant is a U.S. citizen.

On November 7, 2006, ACE filed an application in Docket OST-1996-1657 requesting that the Department reissue its certificate of public convenience and necessity to the extent necessary to permit the company to engage in interstate charter air transportation of passengers.  On November 29, 2006, ACE supplemented its application with information notifying the Department of its plan to acquire an additional Beech 1900C aircraft to conduct its proposed passenger charter operations, bringing its total fleet to four cargo aircraft and one passenger aircraft.  ACE accompanied its application with information required by 14 CFR § 204.3 of our regulations for a re-examination of its fitness.
  

No answers opposing ACE’s application were filed and no special issues regarding the applicant have come to our attention.  Under these circumstances, we propose to decide the issue of the applicant’s fitness on the basis of the written record, and we tentatively conclude that ACE is a U.S. citizen and is fit, willing, and able to operate its proposed service.  However, we will give interested persons an opportunity to show cause why we should not adopt as final these tentative findings and conclusions.

FITNESS

The Company

ACE, based in Tanana, Alaska, is incorporated under the laws of the State of Alaska.  The Department granted ACE authority to engage in interstate scheduled air transportation of persons, property, and mail, using small aircraft,
 as last reissued by Order 98-7-6 on July 8, 1998.

ACE also holds a Federal Aviation Regulations Part 135 certificate from the Federal Aviation Administration (“FAA”), and provides scheduled all-cargo air service from Anchorage, Alaska to 14 destinations within Alaska, including Aniak, Bethel, Dillington, King Salmon, Sand Point, Cold Bay, St. George, St. Paul, Dutch Harbor, Juneau, Ketchikan, Petersburg, Sitka, and Wrangell.  ACE currently conducts scheduled and charter all-cargo operations with its fleet of Raytheon Beech 1900C aircraft.  The company employs approximately 60 employees.  Mr. Donald R. Swortwood, a U.S. citizen, owns ACE.  


Managerial Competence

ACE’s managerial team consists of the following U.S. citizens:  

Michael A. Bergt

General Manager 

Robb A. Milne

Chief Financial Officer

Curtis A. Millard

Director of Maintenance 

Michael A. Murphy

Director of Operations

Harold W. Carter

Chief Pilot

John M. Seaman

Controller

Gerald H. Cederquist

Chief Inspector

Steve Melchert

Director of Cargo Operations

Maria Tibbetts


Manager of Sales & Customer Service

Except as noted below, ACE’s management team will remain unchanged.  The Department, in connection with an informal continuing fitness review concluded in August 2004, has previously reviewed background information for Messrs. Milne, Murphy, Carter, Melchert, and Tibbetts.   

In October 2006, ACE informed the Department of its intent to appoint Mr. Michael A. Bergt as President and Chief Executive Officer (CEO), pending our determinations here.  At that time, ACE informed the Department that it had appointed Messrs. John M. Seaman as Controller, Gerald H. Cederquist as Chief Inspector, and Curtis Millard as Director of Maintenance.  

Mr. Michael A. Bergt has been with the company since 1996, having served as its Director of Postal Services (1996-1999) and as its General Manager (1999-2006).  The Department has previously reviewed his qualifications. 

Mr. Seaman has served as ACE’s Controller since 1999 (1999-2003 and in 2006).  Mr. Seaman worked in the finance industry for roughly 14 years, having been employed with various companies, including Copper River Seafoods, Inc., as Chief Financial Officer (2004-2006), Hageland Aviation Services as Controller (2003-2004), F.S. Air Service as Controller/Accountant (1994-1999), and with Matctel, Next Generation Neon, and Small Co. CPA Firm as a Staff Accountant (1992-1994).  

Mr. Cederquist, ACE’s Chief Inspector, joined the company in 2002, having served with the company as Aircraft Mechanic and Avionics Technician (2002-2005) prior to being promoted to his current position in 2005.  Mr. Cederquist, an Airframe & Powerplant Mechanic, has 33 years of aircraft experience, having begun his career in the United States Air Force as Avionics Supervisor/Technician (1973-1994).  Since then, he was employed with various companies, including Lear Siefgler Services as Avionics/Electrical Technician (2000-2001), Boeing/McDonnell Douglas as Supervisor/Avionics Technician (1995-2000), and with R&M Avionics as Avionics Installer/Assistant Inspector (1994-1995).  

Mr. Millard has been ACE’s Director of Maintenance since November 2005, having joined the company in 1998, and previously serving as its Chief Inspector (1998-2005).  Mr. Millard, an Airline and Powerplant Mechanic, has 24 years of aviation maintenance experience, having been employed with several companies, including A&P Mechanic, Contract Manager, and Assistant Service Manager with Avalaska, Inc. (1994-1998), Line Mechanic with MarkAir, Inc. (1992‑1994), and as A&P Mechanic, Maintenance Manager, and Director of Maintenance with MarkAir Express, Inc. (“MarkAir Express”) (1990-1992).  He also served as Field/Chief Mechanic and A&P Mechanic with Soloy Helicopters (1989-1990 & in 1989), A&P Mechanic with Peninsula Airways, Inc. (1989), and Director of Maintenance with Northend Aviation Willow (1988-1989).  Mr. Millard was employed as Aircraft Mechanic with Bridgeford Flying Service (1987-1988), and with Vernair (1986-1987).  Prior to that, he served as President and Director of Maintenance with Alaska Air Maintenance, Inc. (1985), Aircraft Mechanic with Aero-Twin Aircraft Sales (1984), and as Director of Maintenance with Alaska Air Service, Inc. (1982-1984).  

ACE’s Board of Directors is comprised of the following four individuals, each a U.S. citizen:  Mr. Donald Swortwood, Chairman; Mr. Gregory S. Witz; Ms. Theresa Trzcinka; and Mr. Michael Bergt.  The Department has previously reviewed background information for Messrs. Swortwood, Witz, and Bergt.
Ms. Trzcinka has served as Controller with Western States Investment Corporation since 2005.  Prior to that, she was employed with Bassford as Controller/Chief Financial Officer (2003-2005), Solace Therapeutics, Inc., as Consultant/Controller (2002-2003), and with Endonetics, Inc., as Corporate Controller (1999-2002).  Ms. Trzcinka has served as Controller with various other companies, including Caldera Spas (1998-1999), IPEC Clean (formerly Athens Research & Development) (1994-1998), and with RDI Computer Corporation (1993-1994).  Prior to that, she served as Manager of Finance and Purchasing with Whitaker Electronic Resources (1986-1988), Accounting Manager with American Safety Equipment (1984-1985), and as Senior Cost Accountant with Circle Seal Controls/Brunswick Corp. (1981-1984).  

In view of the experience and background of the applicant's key personnel, we tentatively conclude that ACE has demonstrated that it has the management skills and technical ability to conduct its proposed services.
  

Operating Plan and Financial Condition  

ACE currently operates interstate scheduled all-cargo air transportation using four small aircraft.  ACE proposes to expand its current all-cargo operations to include passenger charter operations, using one additional Beech 1900C aircraft.  In addition, ACE expects that it will operate an average of 64 charter block hours per month, for a total of 762 block hours during its first year of passenger operations.
 

ACE provided forecasts of its pre-operating and total first year operating expenses.  The company expects only to incur the incremental costs associated with expanding its all-cargo operations to include passenger charter operations and adding one additional Beech 1900C aircraft.  Therefore, it has projected that it will incur approximately $1.4 million in pre-operating costs, and that its first‑year expenses will total approximately $12 million.  We have reviewed these forecasts and find them reasonable.  Therefore, to meet the Department’s financial fitness criteria, ACE would need approximately $4.4 million.
  

In support of its fitness, ACE provided a balance sheet ending December 31, 2006, that shows total current assets of $4.2 million and total current liabilities of $1.2 million, giving the air carrier positive working capital of $3 million.  In addition, ACE reported net income of $379,020 on $12.7 million in revenues, at December 31, 2006.  Importantly, the air carrier has positive shareholder’s equity of $4.8 million, which should enable it to borrow additional funds if needed to support its proposed operations.  
Based on our review of this information, we tentatively conclude that ACE will have access to sufficient financial resources to enable it to commence its proposed passenger charter service without posing an undue risk to consumers or their funds.
  However, should ACE expand its operations to include large aircraft as defined in 14 CFR Part 298 of our rules, this financial fitness determination may no longer be valid.
  Therefore, ACE’s authority is limited to the use of aircraft with no more than 60 seats in its passenger operations and 18,000 pounds payload in its cargo operations.  

Compliance Disposition 
ACE states that there are no actions or outstanding judgments against it, its owner, or its key personnel, nor have there been any charges of unfair, deceptive or anti-competitive business practices, or of fraud, felony or antitrust violations brought against any of these parties.  The air carrier further states that there are no pending investigations, enforcement actions, or formal complaints filed by the Department against it, its key personnel, or persons having a substantial interest in it with respect to compliance with the Transportation Code or the Department’s regulations.

Information available to the Department indicates that the company has one open enforcement case against it, involving proposed civil penalties of $22,000.
  Additionally, the air carrier had one accident in November 2003, and has had no incidents since March 2002.  The FAA has informed us that it has no objections to the Department amending the air carrier’s economic authority to include passenger charter operations.  
In addition, the Internal Revenue Services (“IRS”) assessed Mr. Michael A. Bergt $551,346 in transportation excise and employment withholding taxes and penalties that MarkAir Express had not paid while he was Chief Operating Officer.  In response to the allegations, Mr. Bergt stated that MarkAir Express managed these payments and that the payments in question were not under his control.  Further, he stated that he was not an officer on the company’s Board of Directors during the relevant period.  By virtue of his statement, the IRS ceased collection efforts, and conducted an internal review.  Subsequently, he entered into an Offer In Compromise agreement with the IRS on September 15, 2006, and paid the agreed settlement amount on December 11, 2006.  

In late 2004, a former pilot of the company filed a lawsuit against ACE alleging breach of contract and damages under the Alaska Wage and Hour Act (AWHA).  The company, assuming that its pilots were exempt from the overtime compensation requirements of the AWHA, paid its pilots based on flight time rather than flight time plus duty time.  The case remains in arbitration, and the parties involved intend to reach a settlement within the next 60 days.
  There is no further information regarding ACE’s owners or its key personnel that would reflect negatively on its fitness.  

In light of these circumstances, we tentatively conclude that ACE has the proper regard for the laws, rules, and regulations governing its services to ensure that its aircraft and personnel conform to applicable safety standards and that acceptable consumer relations practices will be followed. 

CITIZENSHIP

Section 41102 of the Transportation Code requires that certificates to engage in air transportation be held only by citizens of the United States as defined in 49 U.S.C. 40102(a)(15).  That section requires that the president and two-thirds of the Board of Directors and other managing officers be U.S. citizens and that at least 75 percent of the outstanding voting stock be owned by U.S. citizens, and that U.S. citizens must actually control the air carrier.  

As previously discussed, Mr. Donald R. Swortwood, a U.S. citizen, owns ACE, a corporation organized under the laws of Alaska.  Further, all of ACE’s key personnel are U.S. citizens, and the applicant has filed an affidavit attesting that it is a citizen of the United States within the meaning of the Transportation Code.  Finally, we have found no information that suggests that non‑U.S. citizens control ACE.  

In light of the foregoing, we tentatively find that U.S. citizens own and actually control ACE, consistent with 49 U.S.C. 40102(a)(15) and is fit, willing, and able to provide its proposed operations, subject to conditions. 

REQUEST FOR CONFIDENTIAL TREATMENT

On November 7 and November 29, 2006, ACE filed a motion for confidential treatment under 14 CFR § 302.12 (“Rule 12”) of our rules to withhold from public disclosure: (1) revised Pro Forma Profit and Loss Statement, (2) Passenger Charter Revenue Projections, (3) Projected 2007 Balance Sheet, and (4) Statement of Cash Flow for combined passenger and cargo operations.  Upon review, the Department, by letter dated December 8, 2006, granted confidentiality to some, but not to all, of the information for which such treatment was sought.  Specifically, we granted confidential treatment to ACE’s revenue projections contained in its pro forma profit and loss statement and passenger charter revenue projections, and to its Statement of Cash Flow.  Moreover, it is not the Department’s practice to withhold from public disclosure information relating to an applicant’s first-year expense forecasts and forecasted balance sheets.  Therefore, the Department denied confidential treatment to the motion to withhold from public disclosure information related to ACE’s balance sheet and first year operating expense forecasts.

Consistent with Rule 12, the information identified above for which confidential treatment was not granted is released within five (business) days of issuance, to any person requesting it unless the applicant files with this office a petition for reconsideration or a written statement in good faith of its intention to seek judicial review of this decision.  On December 21, 2006, ACE filed in Docket OST-1996-1657, a redacted copy of: (1) Projected Operating Expenses for its first year of operations, and (2) Projected 2007 Balance Sheet.

OBJECTIONS

We will give interested persons 14 days following the service date of this order to show cause why the tentative findings and conclusions set forth here should not be made final; answers to objections will be due within 7 days thereafter.  We expect that persons objecting to our tentative findings and conclusions will support their objections with relevant and material facts.  If an oral evidentiary hearing or discovery procedures are requested, the objector should state in detail why such hearing or discovery is considered necessary, and what material issues of decisional fact the objector would expect to establish through a hearing or discovery that cannot be established in written pleadings.  The objector should consider whether discovery procedures alone would be sufficient to resolve material issues of decisional fact.  If so, the type of procedure should be specified (see Part 302, Rules 19 and 20); if not, the reasons why not should be explained.  We will not entertain general, vague, or unsupported objections.  If no substantive objections are filed, we will issue an order that will make final our tentative findings and conclusions with respect to certification and fitness and will issue ACE an amended certificate that will contain an exact copy of the attached Terms, Conditions and Limitations.  

CERTIFICATE CONDITIONS AND LIMITATIONS

If ACE is found fit and issued the amended certificate it seeks, its passenger charter authority will not become effective until the air carrier has fulfilled all of the requirements for effectiveness as set forth in the terms, conditions and limitations attached to its certificate.
  Among other things, this includes:  (1) our receipt of evidence that ACE has been certified by the FAA to engage in the subject operations, (2) a fully-executed OST Form 6410 evidencing liability insurance coverage that meets the requirements of 14 CFR § 205.5(b) of our rules for all of its aircraft, (3) verification of available funding necessary to meet the Department’s fitness requirements, and (4) a statement of changes that ACE has undergone in its ownership, management, operations, finance or compliance disposition since the issuance of this order.  Additionally, we ask ACE to: (1) submit a current signed copy of its Warsaw Agreement in Docket OST-1995-236, along with a statement in Docket OST-1996-1657 confirming that it has complied with the requirements of 14 CFR § 203, and (2) file a revised Aviation Accident Family Assistance Plan with the Department in Docket OST‑1996‑1960, and with the National Transportation Safety Board as required by 49 U.S.C. § 41113.
  

Finally, we remind ACE of the requirements of 49 U.S.C. § 41110(e).  Specifically, that section requires that, once an air carrier is found fit initially, it must remain fit in order to hold its authority.  To be assured that certificated air carriers continue to be fit after effective authority has been issued to them, we require that they supply information describing any subsequent substantial changes it may undergo in areas affecting fitness.  Therefore, if ACE is issued an amended effective certificate and should it subsequently propose substantial changes in its ownership, management, or operations, it must first comply with the requirements of section 204.5 of our rules.
  The compliance of the company with this requirement is essential if we are to carry out our responsibilities under section 41110(e) of the Transportation Code.
  

ACCORDINGLY:  
1.
We direct all interested persons to show cause why we should not issue an order making final the tentative findings and conclusions stated above and award an amended certificate to Alaska Central Express, Inc., authorizing it to engage in interstate air transportation of persons, property and mail, subject to the attached specimen Terms, Conditions, and Limitations.  

2.
We direct any interested persons having objections to the issuance of an order making final any of the proposed findings, conclusions, or the certificate awards set forth here to file such objections with the U.S. Department of Transportation, Docket Operations (M-30, Room PL‑401), 400 Seventh Street, SW, Washington, D.C. 20590, in Docket OST-1996-1657, and serve them upon all persons listed in Attachment A no later than 14 days after the service date of this order.  Answers to objections shall be filed no later than 7 business days thereafter.  

3.
If timely and properly supported objections are filed, we will accord full consideration to the matters or issues raised by the objections before we take further action.

4.
In the event that no objections are filed, we will consider all further procedural steps to be waived and we will enter an order making final our tentative findings and conclusions and will reissue Alaska Central Express, Inc. an amended certificate that will contain exact copies of the attached specimen Terms, Conditions, and Limitations.  

5.
We will serve a copy of this order on the persons listed in Attachment A.  

6.
We will publish a summary of this order in the Federal Register.  

By:

ANDREW B. STEINBERG

Assistant Secretary for Aviation

and International Affairs

An electronic version of this document is available on the World Wide Web at http://dms.dot.gov/search
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	Specimen

Terms, Conditions, and Limitations

Alaska Central Express, Inc. 
 




is authorized to engage in interstate air transportation of persons, property and mail between any point in any State, territory, or possession of the United States or the District of Columbia, and any other point in any of those entities.  

This authority is subject to the following provisions:  

(1)
The authority to operate under this certificate will not become effective until six (business) days after the Department has received the following documents; provided, however, that the Department may stay the effectiveness of this authority at any time prior to that date:

(a)
A copy of the holder's Air Carrier Certificate and Operations Specifications authorizing such operations from the Federal Aviation Administration (FAA).  

(b)
A certificate of insurance on OST Form 6410 evidencing liability insurance coverage meeting the requirements of 14 CFR Part 205.5(b) for all of its aircraft.  

(c)
A statement of any changes the holder has undergone in its ownership, key personnel, operating plans, financial posture, or compliance history, since the date of the Show Cause Order in this case.  


(d)
A revised list of pre-operating expenses already paid and those remaining to be paid, as well as independent verification that the holder has available to it funds sufficient to cover any remaining pre-operating expenses and to provide a working capital reserve equal to the operating costs that would be incurred in three months of operations.  

(2) Pending receipt of effective passenger authority, the holder may not accept payment of any kind (i.e., cash, check, or credit card), issue tickets for the operations proposed under this certificate, or enter into contracts for the operations proposed under this certificate, and any advertisement by the holder must prominently state: "This service is subject to receipt of government operating authority."   

(3)
The holder shall at all times conduct its operations in accordance with the regulations prescribed by the Department of Transportation for the services authorized by this certificate, and with such other reasonable terms, conditions, and limitations as the Department of Transportation may prescribe in the public interest.

(4)
The holder's authority under this certificate is effective only to the extent that such operations are also authorized by the FAA, and comply with all U.S. Government requirements concerning security, including, but not limited to 49 CFR Part 1544. *
(5)
The holder shall at all times remain a "Citizen of the United States" as required by 49 U.S.C. 40102(a)(15).

(6)
The holder shall maintain in effect liability insurance coverage as required under 14 CFR Part 205.  Failure to maintain such insurance coverage will render a certificate ineffective, and this or other failure to comply with the provisions of Subtitle VII of Title 49 of the United States Code or the Department's regulations shall be sufficient grounds to revoke this certificate.

(7) The holder’s authority contained under this certificate is limited to:  

(a) scheduled and charter air transportation of cargo and mail with aircraft having a maximum payload capacity of no more than 18,000 pounds.  

(b) charter air transportation of persons with aircraft having a maximum passenger capacity of less than 60 seats or a maximum payload capacity of no more than 18,000 pounds.  
(8)
The holder is authorized to conduct charter flights in interstate and/or foreign air transportation in accordance with the provisions of 14 CFR Part 212.  

(9)
Should the holder propose any substantial changes in its ownership, management, or operations (as defined in 14 CFR Part 204.2(l)), it must first comply with the requirements of 14 CFR Part 204.5.

(10) The holder may not enter into any form of agreement or arrangement with Mr. Neil Bergt, any member of his family, excluding Mr. Michael A. Bergt, or any entity owned or controlled by Mr. Neil Bergt or a member of his family, excluding Mr. Michael A. Bergt, without obtaining prior approval from the Department.  

(11)
In the event that the holder does not commence actual flying operations under this certificate within one year of the date of the Department's determination of its fitness, its authority shall be revoked for dormancy, unless the holder is conducting operations under another type of certificate authority.  Further, in the event that the holder commences operations for which it was found "fit, willing, and able" and subsequently ceases all such operations, its authority under all certificates held shall be suspended under the terms of 14 CFR Part 204.7 and the holder may neither recommence nor advertise such operations unless its fitness to do so has been redetermined by the Department.  Moreover, if the holder does not resume operations within one year of its cessation, its authority shall be revoked for dormancy.  
Appendix A
Service List for Alaska Central Express, Inc.

	Mr Robert P silverberg esq

attorney FOR alaska central express, inc.

silverberg goldman & bikoff llp

1101 30th street, nw

suite 120

washington, dc  20007
	MS LORI AQUILINO
CSET ASSISTANT MANAGER
FEDERAL AVIATION ADMINISTRATION, SFO-IFO
831 MITTEN ROAD SUITE 105
BURLINGAME CA  94010

	mr michael bergt

general manager

alaska central express, inc.

5901 lockheed avenue

anchorage, alaska  99502
	MR DON BRIGHT
OFFICE OF AIRLINE INFORMATION, K-14
DEPARTMENT OF TRANSPORTATION
400 SEVENTH STREET SW
WASHINGTON DC 20590

	MR. STEPHEN J. STEWART

FEDERAL AVIATION ADMINISTRATION

ANCHORAGE FSDO 03 

4510 OLD INTERNATIONAL AIRPORT

ANCHORAGE, ALASKA  99502


	mr peter j lynch

assistant chief counsel

   for enforcement, agc-300

federal aviation administration 

800 INDEPENDENCE AVENUE, SW
WASHINGTON DC 20591

	flight standards division manager, aal-200

federal aviation administration

alaskan region headquarters

222 west 7th avenue, sutite 4

anchorage, alaska  99513

	regional counsel, aal-7

federal aviation administration

alaskan region headquarters

222 west 7th avenue, sutite 4

anchorage, alaska  99513


�	ACE filed additional evidentiary material supporting its application on November 29, December 21, and December 28, 2006.  In addition, ACE filed various motions for confidential treatment of certain documents.  Upon review, the Department granted the applicant’s requests, in part, and informed ACE that certain information did not warrant such treatment and directed the air carrier to file this information in the public docket.  ACE filed the material on December 28, 2006.  This information is discussed further in the REQUEST FOR CONFIDENTIAL TREATMENT section of this order.  


�	Small aircraft is defined as any aircraft originally designed to haveing a maximum passenger capacity of less than 60 seats or a payload capacity of no more that 18,000 pounds.  


�	The certificate was originally issued to Yutana Airlines, Inc. (“Yutana”) by Order 87-8-46, issued August 21, 1987, authorizing it to provide interstate scheduled air transportation; however, its authority was never made effective.  In August 1994, Yutana changed its name to Alaska Central Express, Inc., and the Department reissued the company a certificate by Order 94-9-13, issued September 12, 1994.  Subsequently, after undergoing a change in ownership, we found ACE fit, willing, and able to provide interstate air transportation, and issued to it a certificate authorizing it to conduct interstate air transportation.  Order 96�-8�-22, issued August 19, 1996.  Among the Terms, Conditions, and Limitations attached to the certificate, we limited ACE’s authority to air transportation of cargo and mail with aircraft having a maximum payload capacity of no more than 18,000 pounds.  At that time, the Department determined that these restrictions were necessary since the fitness information supplied by ACE in its application supported only all-cargo operations with small equipment.  


� 	Mr. Michael A. Bergt is the son of Mr. Neil Bergt.  Mr. Neil Bergt was the owner, President and Chief Executive Officer of MarkAir, Inc., an Alaska-based certificated air carrier.  The air carrier ceased operations in October 1995.  See Order 96-8-22 at 2.  


�	Before authorizing an air carrier to conduct air transportation, the Federal Aviation Administration (“FAA”) evaluates certain of the applicant’s key personnel with respect to the minimum qualifications for those positions as prescribed in the Federal Aviation Regulations.  The FAA’s evaluation of these key personnel provides an added practical and in-person test of the skills and technical ability of these individuals.  The FAA has advised us that ACE’s key technical personnel are acceptable to that agency in their respective positions.  


�	ACE estimates that, in addition to its passenger charter operations, it will operate an average of 195 all�-cargo block hours per aircraft per month, for a total of 8,610 block hours.


�	The $4.4 million is comprised of the applicant’s forecast of approximately $1,378,018 in pre�operating expenses and about $3,013,275, which is one-quarter of its estimated total first-year expenses of $12,053,100.  


�	As is our practice, prior to making any authority awarded to ACE effective, we will require the company to demonstrate that it continues to have the financial resources needed to meet our financial fitness criteria.  


�	Section 298.2 defines “large aircraft” as any aircraft designed to have a maximum passenger capacity of more than 60 seats or a maximum payload capacity of more than 18,000 pounds.  


�	As previously discussed in Order 96-8-22, Mr. Michael A. Bergt was a named subject in a suit filed by a group of former MarkAir, Inc. (“MarkAir”) employees alleging fraud, negligence, theft by deception, emotional distress, and other claims in connection with the company’s failure to transmit the employees’ medical insurance premiums payments.  Subsequently, the case was dismissed and no finding of liability was made against him.  Additionally, he was the subject of a pending investigation by the Department’s Enforcement Office in connection with MarkAir’s failure to pay passenger facility charges to a number of airports during a period when he served as President of the company.  No enforcement actions were taken against him or MarkAir in connection with the investigation.  The matter was ultimately resolved in the course of MarkAir’s bankruptcy proceedings.  


�	ACE was cited by the FAA in July 2005, for not implementing the proper drug abatement program for its personnel.  


�	This case is captioned in the Superior Court for the State of Alaska, Third Judicial District at Anchorage (Lloyd Alakayak v. Alaska Central Express and Michael Bergt, Case No. 3AN-04-09001 CI).


�	The air carrier may continue to provide interstate scheduled air transportation of cargo and mail under its current certificate until its amended certificate is made effective to include passenger charter service.  


�	The applicant will submit evidence of adequate liability insurance coverage, and a copy of its FAA certification in Docket OST-1996-1657.  


�	ACE may contact our Air Carrier Fitness Division to report proposed substantial changes in its operations, ownership, or management, and to determine what additional information, if any, will be required under section 204.5.  In addition, by Notice dated July 21, 1998, the Department requested air carriers to provide a 30-day advance notification of any proposed change in ownership, restructuring, or recapitalization.  If the air carrier fails to file the information or if the information fails to demonstrate that the air carrier will continue to be fit upon implementation of the substantial change, the Department may take such action as is appropriate, including enforcement action or steps to modify, suspend, or revoke the air carrier's certificate authority.  


�	We also remind ACE about the requirements of section 204.7 of our rules.  This section provides, among other things, that (1) the certificate authority granted to a company shall be revoked if the company does not commence actual flying operations under that authority within one year of the date of the Department's determination of its fitness; (2) if the company commences operations for which it was found fit and subsequently ceases such operations, it may not resume certificated operations unless its fitness has been redetermined; and (3) if the company does not resume operations within one year of its cessation, its authority shall be revoked for dormancy.  


� 	Since we have provided for the filing of objections to this order, we will not entertain petitions for reconsideration.  


*	To assure compliance with all applicable U.S. Government requirements concerning security, the holder shall, before commencing any new service (including charter flights) to or from a foreign airport, contact its Principal Security Inspector (PSI) to advise the PSI of its plans and to find out whether the Transportation Security Administration has determined that security is adequate to allow such airport(s) to be served.








�Let’s chat about this being a Todd order.  





