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                                                      Docket FAA-2006- 
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August 30, 2006
Delta Air Lines, Incorporated, operating certificate DALA026A, in conjunction with our Check Pilots and Pilots hereby petitions the Federal Aviation Administration (FAA), pursuant to 14 C.F.R. Part 11 for relief from Federal Aviation Regulation (FAR) §121.434(a), while conducting flag operations, 14 C.F.R. §119.21(a)(2), with a crew of two pilots and one additional flight crewmember under §121.483 to the extent necessary to allow a pilot serving as second-in-command receiving operating experience to be authorized to remain in a control seat during enroute operations while the check pilot is away from the flight deck taking a break and is replaced by a Pilot-in-command type rated Airline Transport Pilot who has completed all the requirements of §121.543 provided certain condition and limitations are met.    

Since the terms Check Airman, Check Airmen, Check Pilot and Check Pilots are used universally throughout the Federal Aviation Regulations, for purposes of this exemption request the terms Check Airman, Check Airmen, Check Pilot and Check Pilots will be considered as the same class of personnel.  
Background:
On February 2, 2004 the Federal Aviation Administration issued notice 8400.60 titled, “Physiological Needs During Operating Experience”.  This notice stated that a rest break taken by a pilot while operating as a three or four pilot crew was considered “prolonged” and was not to be considered as a physiological need thus not excusing a check pilot from their duty station while conducting operating experience.  The notice further explained it was not acceptable to leave a pilot receiving operating experience in a control seat while the check pilot was taking a prolonged break unless the relief pilot was also a check pilot.  The other option discussed was to also replace the pilot receiving operating experience while the check pilot was on break.  

The basis of this notice came from an enforcement action, specifically, Marion C. Blakey, Administrator, Federal Aviation Administration, Complainant v. William A. Good, Respondent, (Administrator v. Good).  In this enforcement action the respondent allowed during enroute operations both pilot seats to be occupied by pilots who had not begun their operating experience.  The flight in question did not have a qualified line check pilot onboard.  While this enforcement case did not specifically address an operation being overseen by a qualified line check pilot it was further interpreted in notice 8400.60 to duties and responsibilities of a line check pilot conducting operating experience.  

In order to allow a check pilot enroute relief, Delta complied with the notice by staffing flights normally operated under §121.483 with a crew of three with one additional relief pilot.  We examined using two check pilots but this option caused additional staffing issues along with an overall increase in operating cost.  The B-777 fleet was the most severely impacted due to the route structure and staffing.  The crew cost to comply with the notice to allow relief of the check pilot during enroute operations is in excess of $882,000.  Delta had an additional option by requiring the check pilot to remain at his duty station for the entire flight conducted under §121.483 but allowed for the additional cost since we were in the process of requesting an exemption from §§121.434(c)(1)(i), 121.434(c)(1)(ii), and 121.434(c)(2). 

May of 2006, Delta petitioned for exemption such that we could return to a three pilot crew on flights conducted under §121.483 while operating experience was being conducted.  By letter dated June 29, 2006 the Federal Aviation Administration (FAA) denied Delta’s request for relief from Federal Aviation Regulations (FARs) §§121.434(c)(1)(i), 121.434(c)(1)(ii), and 121.434(c)(2).  The basic reason stated for the denial was that a relief pilot was not appropriate to replace a line check pilot who was providing operating experience.  After reviewing the reasons stated for the denial and discussing the need for relief we have concluded relief from §121.434(a) would be more appropriate to Delta’s unique situation.  This situation was described as part of our previous submittal under docket 24746.  In summary Delta’s route structure for the B-777 causes a majority of the operating experience to be conducted on flights required to operate under §121.483.  Delta will also be experiencing this same issue as the B-767ER fleet expands to longer stage length flights.  Delta is not considering this a repetition under 14 C.F.R. §11.101 since we are seeking relief from §121.434(a) and not the requirements 121.434(c).
As part of the previous denial Delta is considering all methods of compliance with respect to crewmembers required while conducting operating experience on flights operated under §121.483.  We have concluded the regulations allow a pilot to remain in a control seat under §121.483 for 12 scheduled flight hours.  The regulation states the following:
§ 121.483 Flight time limitations: Two pilots and one additional flight crewmember.

(a) No certificate holder conducting flag operations may schedule a pilot to fly, in an airplane that has a crew of two pilots and at least one additional flight crewmember, for a total of more than 12 hours during any 24 consecutive hours.

(b) If a pilot has flown 20 or more hours during any 48 consecutive hours or 24 or more hours during any 72 consecutive hours, he must be given at least 18 hours of rest before being assigned to any duty with the air carrier. In any case, he must be given at least 24 consecutive hours of rest during any seven consecutive days.

(c) No pilot may fly as a flight crewmember more than -

(1) 120 hours during any 30 consecutive days;

(2) 300 hours during any 90 consecutive days; or

(3) 1,000 hours during any 12 calendar month period.

From 14 CFR 1.1

Flight crewmember means a pilot, flight engineer, or flight navigator assigned to duty in an aircraft during flight time.
The Federal Aviation Regulations do not require specific relief of a pilot operating under §121.483.  

Through the years Delta has operated several different aircraft types which required a Flight Engineer.  In was routine to operate these aircraft, with a check pilot conducting operating experience, a Captain or First Officer receiving operating experience, and a Flight Engineer.  These flights were scheduled up to and including 12 hours.  Delta’s fleet no longer requires a Flight Engineer, so for the “one additional crewmember” Delta employs a pilot who has an ATP certificate and is Pilot-in-command type rated for the aircraft type to be flown.  This allows the Captain and First Officer to be relieved from duties during enroute operations as allowed under §121.543.

This method of compliance allows a higher level of safety then requiring two pilots to remain at the controls for the entire flight conducted under §121.483.  However, by the Federal Aviation Administration issuing notice 8400.60 titled, “Physiological Needs During Operating Experience” it has clarified the requirement for flights operated under §121.483  where operating experience is being conducted to require an additional check pilot as the relief pilot or two relief pilots.  If we do not add the appropriate extra pilots, we would need to require the check pilot to remain in the control seat or observer seat, as allowed by §121.434(c), for the entire flight.  Currently, Delta has maintained compliance by utilizing two relief pilots.  By these pilots not obtaining cycles in the control seat and the additional staffing issues, it is manifesting into lack of actual landings, and lack of available trips for consolidation and low minimum time. This unbalancing of the manning for the B-777 is incurring an additional crew cost in excess of $882,000 on an annual basis.  While the Federal Aviation Regulations do not require the air carrier to pay for hotel accommodations or a rest area/seat outside of the flight deck during operations conducted under §121.483, Delta does.  The total expense associate with staffing to not require the check pilot to remain in a duty position the entire flight is in excess of $1,000,000 for the B-777 on an annual basis.  The B-767-300ER and the B-767-400ER are becoming similarly impacted as we transition to more flights requiring to be operated under §121.483.  
The denial of Delta’s original petition is forcing Delta to consider requiring the check pilot to remain at the controls the entire flight except for physiological needs not considered prolonged while conducting an operating experience flight under §121.483.  This is not our preference but may be necessary in order to control staffing issues and control costs associate with our current compliance method.  
Requested Relief:
Delta is requesting relief from §121.434(a) to allow a pilot receiving operating experience during a flight conducted under §121.483 to continue serving as second-in command while the check pilot is taking an enroute break provided certain conditions and limitations are met.  

Sections of the FARs Affected:

§ 121.434 (a) which states the following in pertinent part: 

.

(a) No certificate holder may use a person nor may any person serve as a required crewmember of an airplane unless the person has satisfactorily completed, on that type airplane and in that crewmember position, the operating experience, operating cycles, and the line operating flight time for consolidation of knowledge and skills, required by this section.  

Emphasis added

Justification for Exemption:
Delta proposes the following conditions and limitations.

1. The pilot receiving operating experience must have at least the following experience in group II turbojets at Delta Air Lines:

· Initial Pilot-in-command – 2000 hours group II turbojets as Second-in-command.

· Upgrade Pilot-in-command – 500 hours in type as Second-in-command and 1000 hours group II turbojets.

· Transition Pilot-in-command – 1000 hours group II turbojets as Pilot-in-command or 2000 hours group II turbojets.

· Transition Second-in-command - 1000 hours group II turbojets as Second-in-command.

2. This exemption would not be applicable to initial Second-in-command pilots.  


3. All pilot crewmembers including the pilot receiving operating experience will have an Air Transport Pilot certificate and a Pilot-in-command type rating.


4. The pilot receiving operating experience must have successfully completed flight training representative of the theater the operation is being conducted to include:

· Enroute divert procedures

· Waypoint passage procedures

· Enroute communication procedures both normal and emergency


5. The pilot relieving the check pilot must be fully qualified under §121.543 (includes operating experience), meet landing recency requirements, and have completed theater qualification for the area of operation.  This pilot must also have a minimum of 1000 hours in group II turbojet aircraft at Delta Air Lines.  


6. The check pilot must be in a required duty position from before pushback through at least the first part of cruise operations to include oceanic clearance procedures and at least one waypoint passage procedure, if applicable, and from the top of descent until block-in.  


7. Before the check pilot leaves the flight deck he/she must have determined the pilot receiving operating experience is competent to perform enroute operations.  This must be completed while the aircraft is at a point where a landing could be made at a suitable airport within 8 hours of total block time.  In the event competence can not be determined, the pilot receiving operating experience must be replaced by another onboard fully qualified crewmember, if available, or the flight will be terminated and the crewmember replaced.  


8. Delta Air Lines must designate and make available a seat in the forward class of the aircraft or a rest facility under AC 121-131 for pilot breaks.  


9. The time the check pilot is away from the flight deck, other then for physiological needs, will not be applied to the hours required under §121.434(c)(3).    


10. Only one pilot will be allowed to receive operating experience for flights requiring two pilots and one additional flight crewmember (§121.483).


11. The aircraft must have an operational autopilot for dispatch.

Delta is confident that the conditions and limitations set forth above enhances overall safety for the following reasons:

1. Both pilots at the controls will have at least 1000 hours of group II turbojet experience at Delta Air Lines.  The current average experience for Delta pilots subject to this exemption request is approximately 6000 hours of group II turbojet experience.  When combined with the other fully qualified pilot this means the flight deck will have an average of approximately 12,000 hours of experience between the two crewmembers at the controls.  Current regulatory requirements allow pilots receiving operating experience to have no previous group II turbojet operational experience.    

The FAA has set past precedent where previous experience in a particular group or type aircraft was used to relieve part of a rule.  Appendix H of 14 C.F.R. §121 allows a minimum of 500 hours in group to allow the use of a level C simulator for a pilot to upgraded to Pilot-in-command without being subject to any part of the check ride being conducted in the actual airborne aircraft.  Prior to the last re-write of Appendix H there were several exemptions granted in this area based on prerequisite experience.

§61.63 and §61.157 allows a pilot to obtain an ATP and type rating in either a level C or D simulator with no actual airborne aircraft checking with a minimum of 500 hours in a turbine-powered aircraft and 2000 hours of flight time in any aircraft.  This pilot is then allowed to operate a turbojet aircraft without any supervised flight experience in either §91 or §125 operations.  

When considered with current regulations, Delta believes our request to use prerequisite experience to allow a pilot who has not completed operating experience to perform enroute operations along with the other conditions and limitations stated previously has merit due to past practice. 


2. By requiring all the pilot crewmembers to have obtained an Airline Transport Pilot certificate and Pilot-in-command type rating provides additional training and checking of the pilots not presently required by current regulation.  The Airline Transport Pilot certificate and Pilot-in-command (PIC) type rating is only required for the pilot designated as the PIC for flights conducted under §121.483.  A pilot qualifying as second-in-command may operate with a commercial certificate and a Second-in-command type rating.

3. Delta has invested in flight training equipment to included level 5 and 6 Flight Training Devices (FTD) and level C and D simulators for pilot training programs.  This provides fidelity that can not be consistently replicated by using actual aircraft trainers.  In addition to the pilots completing all required training and certification to hold an ATP and a Pilot-in-command type rating for the aircraft being flown, the pilots will have also completed flight training for enroute divert procedures and other appropriate enroute tasks.  Current regulatory requirements do not require the fidelity of the flight training equipment Delta currently employs.

4. Delta will require the pilot providing relief to be landing recent as required under §121.439.  Current regulatory requirements (§121.543) allow the relief pilot to not meet this requirement.  

5. Since only the hours where the check pilot is directly overseeing the pilot receiving operating experience will be counted towards the requirement of §121.434, the total flight time the operating experience pilot will receive prior to being eligible for operating experience completion will be well in excess of the 15 or 25 hours required.  Delta estimates the total time will be approximately 36 to 46 hours when all operating experience is conducted on flights operated under §121.483.  


6. Delta will require for dispatch an operative autopilot for flights over 8 hours.  Current regulatory requirements do not require an autopilot to be operational except when operating in certain restricted airspace, e.g., Reduced Vertical Separation Minimum (RVSM).

No Adverse Effect on Public Safety

The basic premise of this exemption request is to allow a means where the line check pilot can have opportunity for an enroute break on a flight operated under §121.483 while operating experience is being conducted.  We have found no one to dispute the concept that an enroute break is a fatigue mitigating factor.  The conditions and limitations Delta proposes ensure a confidence that two pilots who have an Airline Transport Pilot certificate, Pilot-in-command type rating for the aircraft being flown, specific training for the area being flown and several thousand hours of time in a Delta aircraft will be able to safely conduct enroute operations.  If we can not jointly agree on this conclusion then we must consider a §121 operation up to and including 8 hours under §121.471 or §121.481 with a crew consisting of a check pilot administrating operating experience and a commercially certificated second-in-command pilot receiving operating experience who has less than 300 total flight hours which none are in actual group II turbojets.  In this case the line check pilot could become incapacitated or be away from the flight deck for a physiological need when an emergency situation arises requiring prompt action.  Currently the FAA is saying though the Federal Aviation Regulations that this is safe.  

The combination of the current regulations and notice 8400.60 titled, “Physiological Needs During Operating Experience” creates a disincentive to provide enroute relief for a check pilot conducting operating experience while operating under §121.483.  Additionally, by Delta currently accepting the unbalanced manning created by staffing the extra pilots as required under Notice 8400.60 and passing the cost to the traveling public, we are now creating issues with respect to maintaining landing recency, consolidation timing and low visibility certification.  Because of this, either method of current compliance is not serving public safety.  Public safety is served by creating a method where all pilots can receive enroute relief when operating under §121.483 while allowing fatigue and currency issues to be mitigated.  
Public Interest

Public interest is served in the areas of safety and economy.  As stated above, it is in the public interest to utilize prerequisite experience with our other conditions and limitations to create an economical way for enroute relief for a check pilot conducting operating experience while operating a flight under §121.483.  

The public will benefit by the check pilot not being subject to as many as 12 hours of continuous flight deck duty.  History has clearly shown the arrival phase of flight to be the most critical.  Delta contends it is less fatiguing on a pilot when there is enroute relief provided during operations over 8 scheduled hours.  The granting of Delta’s petition will create a reduction in expenses which the traveling public is currently paying for though ticket prices.     

This petition is not reducing operating experience hours or substituting a relief pilot for a check pilot. It is asking to allow a pilot who is by regulation permitted to serve as a Second-in-command during operating experience be authorized to continue serving as Second-in-command while the line check pilot is away from the flight deck during a portion of enroute operation provided certain conditions and limitations are met.  Our internal data analysis through our Advanced Qualification Program and historical incident and accident history has clearly shown the enroute portion of a flight to pose the least risk.  
By granting Delta’s request it would help defer expenses associated with the current flight training program.  Delta’s current program provides pilots the opportunity to practice diversionary procedures applicable to the area they will be operating.  Less expensive methods to accomplish this training could be as minimal as a training handout covering theater differences.  The method employed by Delta provides the pilot opportunity to use cognitive skills, motor skills and crew resource management (CRM) skills together for tasks they may never otherwise experience except in actual emergency conditions.  The cost deferral would be attributed to a reduction in crew operating costs by not having to carry a line check pilot as the relief pilot or carrying two relief pilots.  Currently our cost to provide two flight training periods associated with long range navigation for all pilots has been $4,946,000.  The estimated cost savings per year would be approximately $882,000 in crew costs based on 2006 Operating Experience projections for the B-777.  The cost savings of $882,000 would translate to a reduction in overall operating costs and our ability to maintain affordable ticket prices to the traveling public.  
Conclusion:

Previously, Delta was under the impression that §121.434(c) did not create a requirement for direct oversight for the entire operating experience flight.  However, with the publishing of Notice 8400.60, the FAA has clarified their intent of the rule.  We do not believe the crafters of Notice 8400.60 fully considered a pilot does not have to be provided relief during operations under §121.483 or the staffing costs and associated issues with maintaining landing recency, consolidation timing and low visibility certification.  Delta’s proposal provides an equivalent level of safety by employing the conditions and limitations stated above while addressing both the enroute relief and staffing issues. 

Delta respectfully requests grant of this exemption so we can best serve the Delta check pilots, line pilots and traveling public.  

Summary

Delta Air Lines, Incorporated, operating certificate DALA026A, in conjunction with our Check Pilots and Pilots hereby petitions the Federal Aviation Administration (FAA), pursuant to 14 C.F.R. Part 11 for relief from Federal Aviation Regulation (FAR) §121.434(a), while conducting flag operations, 14 C.F.R. §119.21(a)(2), with a crew of two pilots and one additional flight crewmember under §121.483 to the extent necessary to allow a pilot serving as second-in-command receiving operating experience to be authorized to remain in a control seat during enroute operations while the check pilot is away from the flight deck taking a break and is replaced by a Pilot-in-command type rated Airline Transport Pilot who has completed all the requirements of §121.543 provided certain condition and limitations are met.  

Please contact Charles M. Schramek, System Manager Quality Assurance and Compliance, at (404) 715-1112 or e-mail at chuck.schramek@delta.com, if you have and questions or need additional information.

Sincerely,

/S/

Joseph C. Kolshak

Executive Vice President and Chief of Operations

Delta Air Lines. Inc.

cc:
Mr. Harry L. Nutter III


Manager – Delta Certificate Management Office
Delta Certificate Management Office, CMO-27

Mr. Thomas Stachiw

Principal Operations Inspector

Delta Certificate Management Office, CMO-27
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