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On July 31, 2006, Aeropostal Alas de Venezuela C.A. (“Aeropostal”) filed Amendment #1 to its Application for Renewal of an Exemption requesting that the Department remove a condition requiring that operations to the United States be conducted by wet leasing aircraft. In what is described as an “extraordinary step,” the Trustee in Bankruptcy for the Estate of Falcon Air Express Inc. (“Trustee”) opposed this request as being contrary to the financial interests of a U.S. air carrier and its creditors.

“Extraordinary” is indeed the correct characterization. The Department of Transportation lacks legal authority to deny Aeropostal’s request to remove an unnecessary condition on its exemption authority or to remedy the Trustee’s wide-ranging complaints. A decision to reject or delay Aeropostal’s fully justified request would substantially undermine the Department’s credibility with other governments and erode the precepts of international law from which the U.S. airline industry derives significant economic benefits. 
I. The wet lease condition is no longer justified

In granting an exemption from 49 U.S.C. § 41302, “[t]he Secretary may impose terms for providing foreign air transportation … that the Secretary finds may be required in the public interest.” See 49 U.S.C. § 41305(b). The condition that Aeropostal seeks to have removed was justified solely on the aviation-related basis that the Government of Venezuela failed to provide acceptable safety oversight of its air carriers. Accordingly, over its objection, Aeropostal has been obliged to wet lease from a U.S. or Category 1 carrier for as long as Venezuela was judged to be a Category 2 country under the Federal Aviation Administration’s International Air Safety Assessment Program (“IASAP”). 


Aeropostal is entitled to operate its own aircraft under the governing tenants of the Chicago Convention and Article 3 of the Air Transport Agreement between the United States of America and Venezuela. The wet lease condition can only be enforced because Article 5 of this bilateral agreement expressly qualifies the United States’ obligation to recognize the Venezuelan operating license granted to Aeropostal by requiring that the licenses granted “are equal to or above the minimum standards which may be established pursuant to the Convention on International Civil Aviation.” 


The Trustee concedes that Aeropostal has aircraft of its own that Falcon Air Express has used to provide Aeropostal’s service in Venezuelan markets. The wet lease relationship with Falcon was solely a result of Venezuela being “…in Category 2 under the FAA’s International Safety Assessment Program until April of this year…” Answer of the Trustee at 2. Any legal authority for maintaining the wet lease condition ended in April as soon as the FAA concluded that Venezuela met the aviation safety standards established by the International Civil Aviation Organization (ICAO) and declared Venezuela to be IASA Category 1. 
II. The Department should not intervene in private commercial disputes 

The Trustee’s Answer recites various claims and issues that are properly pending before the Bankruptcy Court. The Department has jurisdiction over none of these matters. 

The Bankruptcy Court, not DOT, has access to evidence necessary to determine the validity of the allegations. The Bankruptcy Court, not DOT, has the requisite legal authority to fully adjudicate claims relating to past payments and to enforce contractual provisions, including the power to enjoin termination of the wet lease agreement if there is a legal basis to do so. The private contractual matter that the Trustee has raised is a type that the Department (and the Civil Aeronautics Board before it) has consistently held in a long line of cases as being properly resolved in other fora. See, e.g. Order 82-1-14, Aeronica Exemption, p. 7. Aeropostal respectfully submits the Department should follow its long-standing policy in this case.


The Trustee suggests that his allegations raise serious questions relating to Aeropostal’s “compliance disposition.” Compliance disposition is an element that the Department considers when assessing the fitness of U.S. air carrier applicants. This is not an area about which the Department requires information when processing foreign air carrier applicants. See 14 CFR Subpart C. There is simply no basis to entertain an open ended investigation into mere allegations of misconduct, especially as the charges are primarily directed against the U.S. debtor’s prior management, banks in other countries, and political statements by another country’s leader. 


III. The Trustee’s request is contrary to the public interest 


The Trustee is advocating unjustified regulatory interference with the free exercise of rights conferred by a bilateral air services agreement to advance narrow private commercial interests. No doubt some U.S. carriers—not just Falcon-- would derive substantial economic benefit from compelling foreign air carriers to wet lease aircraft instead of operating their own aircraft. But without the protection of the bilateral agreement, nothing would stop foreign governments from insisting that U.S. carriers wet lease from their flag carriers as a condition of serving foreign markets. The predictable result of each nation acting unilaterally to further its nationals’ commercial interests would be chaos, which the Chicago Convention was adopted to prevent. The public interest is determined by what is good for consumers of air transportation services and the U.S. airline industry as a whole, not a single small air carrier and its few creditors. 

The wet lease condition is an aberration that is countenanced by international aviation authorities only to the extent it can be directly related to aviation safety considerations. At the time that IASAP was implemented, there was speculation that the FAA’s motivation was to promote the business interests of U.S. carriers. The Trustee is appealing to the Department to compel continued payments to a U.S. carrier for reasons that would confirm the worst suspicions of IASAP critics. Any further delay in removing the wet lease condition would undermine the Department’s credibility with countries and carriers burdened by Category 2 status. 
IV. The Department should render an immediate decision


The Trustee’s stated objective is to preserve cash flow. Answer at 4. It may be anticipated that the game plan calls for filing further unauthorized responsive pleadings. The Department should not countenance potential abuse of its administrative processes to achieve an objective that apparently cannot be secured through the Bankruptcy Court with jurisdiction over the matters that are in dispute.  Aeropostal therefore requests that the Department issue a notice barring any further responsive pleadings.

WHEREFORE, in consideration of the foregoing, Aeropostal Alas de Venezuela C.A. respectfully requests that: (1) the Department of Transportation, acting pursuant to 49 U.S.C. §40109(c), immediately grant the authority to operate previously approved U.S.-Venezuela air transportation services without requiring operations to be conducted pursuant to a wet lease agreement; (2) the Department issue a notice prohibiting further responsive pleadings; and (3) the Department take such other action, including an oral authorization, as necessary in the public interest to permit Aeropostal to commence operations with its own aircraft without further undue delay.
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CERTIFICATE OF SERVICE


I hereby certify that on August 28, 2006 I have served via email or first class mail the foregoing Reply of Aeropostal Alas de Venezuela C.A. to the Answer of Kenneth A. Welt, Bankruptcy Trustee for the Estate of Falcon Air Express, Inc. on the following persons:

	Carl Nelson

AMERICAN AIRLINES

1101 Seventeenth Street, N.W.

Suite 600

Washington, DC 20036

carl.nelson@aa.com
	Angela Bird

FEDERAL EXPRESS

3620 Hacks Cross Road

Building B, 3rd Floor

Memphis, TN 38125

anbird@fedex.com


	John Richardson

AMERIJET

John L. Richardson

555 Thirteenth Street, N.W.

#420 West

Washington, DC 20004

jrichardson@johnlrichardson.com
	Marshall Sinick

FLORIDA WEST INTERNATIONAL

Squire, Sandlers & Dempsey

1201 Pennsylvania Avenue, N.W.

Suite 500

Washington, DC 20004

msinick@ssd.com


	Lawrence D. Wasko, Esq.

Law Offices of Lawrence D. Wasko 

ARROW AIR

1320 Old Chain Bridge Road

Suite 200

McLean, VA 22101

ldwasko@erols.com

	Kevin Montgomery

POLAR AIR

1747 Pennsylvania Avenue, N.W.

Suite 875

Washington, DC 20006

kevin.montgomery@polaraircargo.com

	Hershel Kamen

CONTINENTAL AIRLINES

Dept. HQSGV

P.O. Box 4607

Houston, TX 77002

hkamen@coair.com
	Jeffrey Manley

UNITED AIR LINES

Wilmer Cutler & Pickering

2445 M Street, N.W.

Washington, DC 20037

jmanley@wilmer.com


	Robert Cohn

DELTA AIRLINES

Hogan & Hartson

555 Thirteenth Street, N.W.

Washington, DC 20004

recohn@hhlaw.com
	David Vaughan

UPS

Kelley Drye & Warren

1200 Nineteenth Street, N.W.

Suite 500

Washington, DC 20036

dvaughan@kelleydrye.com


	Flight Standards Service (via US Mail)

Federal Aviation Administration

800 Independence Avenue, S.W.

Room 821

Washington, DC 20591
	Roy Barnett  (via US Mail)

International Liaison Staff, AFS-50

Federal Aviation Administration

International Programs & Policy Div.

800 Independence Avenue, S.W.

Washington, DC 20591



	Thomas Sowers (via US Mail)

Principal Operations Inspector

FAA MIA-IFO

8600 NW 36th Street

Suite 600

Miami, FL 33166
	Mark W. Atwood

Sher & Blackwell, LLP

1850 M St. N.W.

Washington, D.C. 20036

matwood@sherblackwell.com 
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