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	   Order 2006-5-20         

	Served: May 25, 2006 





          UNITED STATES OF AMERICA

   DEPARTMENT OF TRANSPORTATION

           OFFICE OF THE SECRETARY

                  WASHINGTON, D.C.

        Issued by the Department of Transportation

                                                on the  22nd day of May, 2006
Petition of
THE AIR CARRIER ASSOCIATION OF AMERICA
To withdraw and reallocate America West and US Airways slot exemptions
Docket OST-2005-23106
ORDER AFFIRMING DECISION 

Summary
By this order, we are granting the Petition for Reconsideration filed by the Air Carrier Association of America (ACAA), and, on reconsideration, are affirming our decision in Order 2006-3-6 not to revoke and reallocate the beyond-perimeter slot exemptions at Ronald Reagan Washington National Airport (DCA) that had earlier been awarded to America West Airlines.
Background

On April 5, 2000, the President signed into law the Wendell H. Ford Aviation Investment and Reform Act for the 21st Century (AIR-21).  Among other things, AIR-21 liberalized slot and slot exemption access at the four airports then subject to the provisions of the High Density Rule, 14 CFR 93 Subparts K and S.
  Specifically at DCA, new 49 U.S.C. § 41718(a), as added by section 231 of AIR-21, provides that the Secretary shall grant slot exemptions to air carriers for the provision of nonstop air transportation outside the 1,250-mile perimeter established for civil aircraft operations at DCA under 49 U.S.C. § 49109.

On July 5, 2000, pursuant to the provisions of AIR-21, the Department issued Order 2000-7-1, which granted a total of 12 slot exemptions at DCA for services outside the 1,250 mile perimeter.  Under provisions of that order, six slot exemptions at DCA were awarded to America West for two daily round trips to Phoenix and one daily round trip to Las Vegas.  On April 1, 2004, an additional two slot exemptions for one round trip a day to Phoenix were awarded to America West under AIR-21 as expanded by Vision 100,
 by applying statutory criteria in a competitive selection.

On November 21, 2005, ACAA petitioned the Department asking that we withdraw the beyond-perimeter slot exemptions that had been awarded to America West before its merger with US Airways.  ACAA contended that America West was no longer a limited incumbent as a result of its merger with US Airways, and that the merger had in fact made it the largest slot holding carrier at DCA.  Thus, ACAA argued that America West was not qualified to retain the eight DCA beyond-perimeter slot exemptions under AIR-21 or Vision 100 statutory criteria because it had lost its new entrant/limited incumbent status.

ACAA also argued that AIR-21 does not permit slot exemptions to be transferred or conveyed, citing 49 U.S.C. § 41714(j).  In furtherance of this point, ACAA cited several DOT Orders, particularly Order 2001-6-20 that prohibited TWA Airlines LLC from conveying its two DCA slot exemptions to American Airlines when American proposed to acquire TWA.
On March 7, 2006, the Department issued Order 2006-3-6, denying ACAA’s request that we withdraw the beyond-perimeter slot exemptions previously granted to America West.    First, the Order pointed out that the Department had, in fact, not used the new entrant/limited incumbent criterion in awarding the six initial beyond-perimeter slot exemptions to America West.  It also pointed out that Congress had not limited slot exemption awards only to new entrants/limited incumbents, and that, in accordance with the criteria set out by statute, the Department had made earlier awards to Delta Air Lines and United Airlines. 

The Order also rejected ACAA’s legal arguments that 49 U.S.C. §§ 41714 and/or 41718 should be read to require DOT to strip America West of slot exemptions that it had lawfully been awarded earlier.  DOT found there that section 41718 by its terms did not have retroactive effect on exemptions awarded earlier, that section 41714(k) similarly applied only to new slot or slot exemption awards, and that the case ACAA cited to support its construction of section 41714(j) was materially different in its facts.  

Petition for Reconsideration
On March 27, 2006, ACAA filed a petition for reconsideration of Order 2006-3-6.  ACAA repeated many of its earlier arguments, chief among them that the combined US Airways-America West carrier now is the largest holder of slots at DCA, both inside the perimeter and beyond.  All of its arguments are spin-offs of that one fundamental point -- that the new US Airways holds more within- and beyond-perimeter slots/slot exemptions than any other carrier.  ACAA acknowledges that America West, at the time it filed for beyond-perimeter exemptions, was not able to connect passengers to DCA from its major hubs, which are located beyond the perimeter, over an interior hub as the other legacy carriers could and did.  AACA states that the thrust of the legislation opening up additional operations at DCA is to enhance competition by low-fare carriers that currently have no or limited presence at DCA, not to assist the nation’s largest slot holder with expanding that control.  Further, while apparently conceding that the Department is not required to “strip America West of the exemptions” because of the merger, the Department holds broad authority to encourage competition and should exercise that authority here to promote competition by withdrawing America West/US Airways’ slot exemptions and reallocating them.
Decision

After careful review, we have decided to grant the Petition for Reconsideration of Order 2006-3-6 filed by ACAA, and, upon reconsideration, we affirm our decision in that order.

As noted, ACAA’s Petition largely restates its earlier arguments.  It does nothing to show error in the earlier Order’s statements of fact, nor does it show that the Department was wrong in its legal interpretations.  

As to ACAA’s contention that DOT should utilize its broad authority to “promote competition” in a manner that favors ACAA’s membership, DOT must note that its role here is framed as well by the explicit Congressional policies on slot exemptions reflected in AIR-21 and Vision 100. While promoting competition is clearly one of those Congressional policies, it is just as clearly not the only one.   ACAA has simply not persuaded us that its assertions of our broad authority can be reconciled with its narrow and selective readings of applicable statutes here.  

Based on all of the above, we deny the ACAA request to withdraw eight beyond-perimeter slot exemptions from America West.

This order is issued under authority delegated in 49 C.F.R. § 1.56(a).

ACCORDINGLY,

1.  We grant the Petition for Reconsideration of Order 2006-3-6 filed by the Air Carrier Association of America and, upon reconsideration, we affirm our decision in Order 2006-3-6; and

2.  We will serve this order on all parties in Docket OST-2005-23106.

By:

MICHAEL W. REYNOLDS 

Acting Assistant Secretary for 
Aviation and International Affairs  

(SEAL)

An electronic version of this document will be made available on the World Wide Web at:  http://dms.dot.gov/






� The four airports were Ronald Reagan Washington National Airport, LaGuardia Airport, JFK International Airport and Chicago O’Hare Airport. 


� Vision 100- Century of Aviation Reauthorization Act, Pub.L. No. 108-176 (2003).


� Specifically at DCA, 49 U.S.C. § 41718(a), amended by Vision 100, provides that the Secretary shall, subject to certain findings, grant 24 slot exemptions to air carriers for the provision of air transportation beyond the 1,250-mile perimeter established for air transportation under 49 U.S.C. § 49109.  By prior orders, the Department had fully allocated 12 beyond-perimeter slot exemptions; therefore, the Department had an additional 12 DCA beyond-perimeter slots exemptions to award.
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