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The American Society of Travel Agents, Inc. (AASTA@) hereby responds to the captioned notice of regulatory review, 70 Fed. Reg. 3761, January 26, 2005.

In accord with paragraph 1.1 of the Suggestions for Discussion at Public Meeting, ASTA proposes that the discussion include the issue of the method by which the Department issues interpretations of its regulations.  In particular, it has become a common practice for the Department to issue, without notice or opportunity to comment, various forms of interpretation and direction to the industry, ranging from “Industry Letters” through “Revised … Policy” documents to notices that a letter had been sent to various parties, usually airlines but also including ticket agents.  These “interpretations” and “policy pronouncements” can and do have a drastic effect on the methods and costs of doing business by many parties.  Since the rulings are sometimes directed at the “airlines and their ticket agents,” they affect numerous small businesses.  Typically, these pronouncements do not receive formal, and perhaps even informal, evaluation under the Regulatory Flexibility Act, 5 USC sec. 601 et seq.

Because of their potential impact on businesses large and small, the process by which these law-changing rulings are issued should be discussed at the public hearings.  ASTA seeks an allocation of time at one of the hearings to address these issues.

By way of example only, we refer the Department to the issuance of Order 2001-12-7, finding that Orbitz, LLC (then owned by airlines) had violated both the Federal Aviation Act and the Department’s policy statement regulations by listing its service fees separately rather than as part of the airfares in fare displays on its website.  The order went on to conditionally grant Orbitz an exemption from the rules it was violating.  

The application by Orbitz was filed on December 3, 2001, and the order issued four days later.  The order noted the long and consistent history of enforcement of the policy requiring that fees be included in the advertised fare.  Indeed, as evidence of that history, the order cited another order issued the very day that the Orbitz application was filed (Order 2001-12-1), along with a Notice of the Office of Aviation Enforcement and Proceedings, issued in January, 2001.  

Notwithstanding that history, the Department concluded that the “clear public benefits” of the rule had outlived their usefulness and reversed the policy with respect to Orbitz, subject to various conditions.  For reasons not made clear in the order, the Department further concluded that the public benefits of its reversed policy were so great that immediate action was essential.  Parties with an interest in these issues could comment later -- much later -- in a rulemaking that was considering the issue of disclosure of service fees “more comprehensively.”  Order 2001-12-7, December 7, 2001, at 5.  We believe this reference was to the Computer Reservations System rulemaking that was eventually decided two years later, on December 31, 2003.

In any case, twelve days later, the Department’s Office of Aviation Enforcement and Proceedings issued a Notice that its enforcement policy had been revised to comport with the Orbitz exemption so that the exemption “now applies as a practical matter to all Internet travel agents.”  Order 2002-3-12, March 15, 2002.  In addition, the Notice restated its fee disclosure policy to “non-Internet travel agents that charge service fees,” which by then was the vast majority of them, and even included a statement of the disclosure approach that the Enforcement Office favored even though other approaches were lawful.

Petitions for reconsideration were then filed.  These were dispatched in Order 2002-3-12, issued March 15, 2002, wherein all relief sought by petitioners was denied, citing “consistent and long-standing policy.”

While it may be argued that anyone with notice of the initial Orbitz order had an opportunity to seek reconsideration, such reconsideration is not the equivalent of notice and opportunity to comment before a new policy is adopted.  Basic due process dictates that the horse stay in the barn until after the policy change is fully vetted.  The approach to the Orbitz fee disclosure issue places an unreasonable burden on parties who question the policy change since the Department has already given its official imprimatur to the original outcome.

The Department’s practice in the Orbitz case is not unique.  See, e.g., Letter dated July 14, 1995 to list of “U.S. & Foreign Airline, and Travel Agency Executives;” Letter dated March 18, 1996, to list of “166 U.S. and Foreign Airline and Travel Industry Chief Executives;” Memo dated January 18, 2001, entitled “Prohibition on Deceptive Practices in the Marketing of Airfare [sic] to the Public Using the Internet;” Memo dated December 19, 2001, entitled “Revised Enforcement Policy on Deceptive Practices Regarding Service Fees Charged by Travel Agents in the Marketing and Sale of Airfares to the Public Via the Internet;” Notice dated October 8, 2004, entitled “The Role of Air Charter Brokers in Arranging Air Transportation;” and most recently the Notice of Disclosure dated November 15, 2004, entitled “Notice on disclosure of higher prices for airfares purchased over the telephone….,” 69 Fed. Reg. 65676.

While the advice contained in these messages is useful in the sense that awareness of it may avoid enforcement action, the fact remains that important and cost-affecting decisions are being made unilaterally and without effective means of redress.  None of them, including particularly the Orbitz case, involved a genuine emergency that justified disregarding notice and prior comment procedures.  

In a somewhat different vein, but of huge potential impact on the public, the Department issued, without notice or opportunity for advance comment, a Notice, dated August 8, 2002, entitled “Honoring Tickets of Insolvent Airlines Pursuant to the Requirements of Section 145 of the Aviation and Transportation Security Act.”  Two years later, when industry and public anxiety about a possible major airline service interruption reached new heights, many issues arising from Section 145 remained unaddressed.  ASTA wrote the Department about five of those issues in December, 2004, and has received no formal response thus far.  The few e-mail communications received about those issues appear to be known only to ASTA and those to whom we communicated them (primarily travel agency members of ASTA), leaving large sectors of the industry and the traveling public unaware.

We seek the opportunity to address these points at the forthcoming hearing.  Thereafter we may submit supplemental comments, as provided for in the original Notice of Regulatory Review.

Respectfully submitted,
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