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The Airports Council International-North America (ACI-NA) is submitting the following comments on behalf of its U.S. airport members in response to the DOT Notice of Proposed Rulemaking (NPRM) on Actual Control of U.S. Air Carriers.  Some U.S. airport members will be filing separate comments on the NPRM as well.  

ACI-NA represents the local, regional and state governing bodies that own and operate commercial airports in the United States and Canada.  ACI-NA member airports enplane more than 95 percent of the domestic and virtually all of the international airline passenger and cargo traffic in North America.

General Support for DOT’s Proposed Policy


ACI-NA supports DOT’s proposed change in policy to update its traditional and unnecessarily restrictive interpretation of the statutory requirement that U.S. citizens exercise “actual control” of U.S. air carriers, which determines what constitutes unacceptable foreign involvement in U.S. air carriers.  We support DOT’s proposed policy to permit foreign participation in various commercial aspects of a U.S. air carrier, provided that the foreign investors are citizens of a country which has an Open Skies agreement with the United States and affords U.S. citizens similar opportunities to participate in its air carriers, and that the statutory numerical requirements are met.  We agree with DOT’s proposed interpretation of the statute that if U.S. citizens remain in control of safety, security, national defense (e.g. participation in the Civil Reserve Air Fleet) and the core organizational documents, then the U.S. air carrier remains in the “actual control” of U.S. citizens.

DOT’s Proposed Policy Limits Government Involvement in the Aviation Industry


ACI-NA views the proposed policy, if adopted, as another important step in limiting government involvement in the commercial aspects of the U.S. aviation industry and in liberalizing and modernizing the rules governing international and domestic air services, both of which will create economic benefits through increased domestic and international air services.  Air service is key to business travel, tourism, investment and trade, which are all vital to economic development and employment in the United States. 

ACI-NA believes that the U.S. Government should generally limit the regulation of commercial air transport to those activities where it has an inherent public policy interest, such as safety, security, competition, national defense and consumer protection.  We note that DOT has eased the unnecessary regulatory requirements on airlines and airports in some areas.  In particular, we appreciate DOT’s action to alleviate the requirements on airports with respect to the filing of competition plans.  We look forward to other DOT decisions which would ease or streamline the regulatory regime governing airports.  We believe that DOT’s proposed policy furthers the Administration’s objective of reducing government involvement in the commercial aspects of the aviation industry.

DOT’s Proposed Policy is Consistent with U.S. Open Skies Policy


As the U.S. Government knows, ACI-NA and its U.S. member airports have long been proponents for liberalizing the U.S. regime for international air service.  ACI-NA has encouraged the U.S. Government to conclude Open Skies agreements with any country willing to do so, regardless of market size; advocated that the U.S. Government expand its concept of Open Skies to include, for example, seventh freedom traffic rights for combination services as well as all-cargo services; and recommended that the U.S. Government liberalize and modernize the legal restrictions on U.S. air carrier ownership and control.  We believe that DOT’s proposed policy furthers the objective of enhancing international air service opportunities without jeopardizing the safety or security of U.S. interests.

DOT’s Proposed Policy Would Encourage Foreign Investment in U.S. Carriers


ACI-NA believes that the current U.S. control test regarding foreign participation and investment in U.S. carriers has a negative impact on U.S. air carriers’ ability to access foreign capital.  It is not surprising that foreign investors would be reluctant to invest in U.S. air carriers if they have little or no influence over the carrier’s commercial decisions and thus little or no protection of their investment.  For this reason, the story of foreign involvement in U.S. air carriers thus far has not been a positive one. This means that U.S. air carriers, unlike other U.S. industries, are unreasonably shut out of the global capital market by their own Government.


While DOT’s proposed policy falls short of treating U.S. air carriers like most other businesses with respect to foreign investment and control, ACI-NA views it as major constructive step forward in permitting significant new opportunities for foreign investors to participate in U.S. air carriers.  We believe DOT’s proposed interpretation is a reasonable and balanced evolution of the control test in today’s global environment because it permits greater foreign participation in U.S. air carriers, while maintaining U.S. citizen control of safety, security, national defense and core organizational documents.  


Over the years, DOT has appropriately updated its interpretation of the control test in response to changing circumstances; for example, DOT has permitted 49 percent foreign ownership of non-voting equity in a U.S. carrier.  Thus, DOT, as the department charged with administering U.S. aviation laws, has examined the question of control anew and proposed a reasonable interpretation of the statute in light of current circumstances in the U.S. and global airline industry and in light of the changing worldwide financial conditions which affect investment---and foreign investment in particular—in U.S. air carriers.

ACI-NA believes that DOT’s proposed policy therefore could facilitate greater foreign investment in U.S. air carriers, by permitting foreign investors to have greater and more secure participation in the commercial decisions of those U.S. air carriers.  Depending on the type of agreement that the foreign investor negotiates with a U.S. carrier or investors, that foreign investor would be able to influence important elements of the U.S. air carrier’s business including selection of aircraft, routes, frequency, classes of service, pricing, advertising, code-share partnerships and/or branding.  We believe this kind of commercial participation could encourage foreign investment in U.S. air carriers without harming national security.  Of course, reciprocal rights to participate in foreign carriers should be available to U.S. citizens including U.S. air carriers.
DOT’s Proposed Policy Would Assist U.S. Carriers and U.S. Airports/Communities


The proposed policy would allow U.S. air carriers and their foreign investors to negotiate commercial agreements with significant additional flexibility to develop new cross-border approaches and cooperation to doing business.  U.S. carriers need increased flexibility to tap capital markets and to develop and deepen cooperative relationships in order to compete effectively in the global marketplace. 


ACI-NA believes that such foreign investment and participation could assist the creation of new U.S. air carriers and the strengthening of existing U.S. air carriers.  Thus, the proposed changes could foster new or competitive air services to U.S. communities and could enhance the extensive U.S. domestic and international air transportation system.  


ACI-NA also views DOT’s proposed policy as potentially helpful in convincing other aviation partners to conclude an Open Skies agreement with the United States, given that such an agreement is a prerequisite to participate in the commercial aspects of U.S. air carriers under the proposed updated interpretation.  Similarly, the requirement that U.S. citizens must have an opportunity to invest and participate in foreign carriers, could persuade some aviation partners to consider liberalizing and modernizing their own airline ownership and control laws and regulations.  U.S. air carriers may also want to invest and participate in the commercial decisions of foreign airline partners in order to improve their performance and to extend their brand globally.  


ACI-NA urges DOT to finalize its proposed rulemaking along the lines outlined in the NPRM to promote liberalization of domestic and international air services.


Thank you for the opportunity to comment.

Respectfully submitted,
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