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6 January 2006

To: United States Department of Transportation

Notice of Proposed Rulemaking

“Actual Control of U.S. Air Carriers”

Docket No. OST-03-15759

Comments of British Midland Airways Ltd (trading as “bmi”)

introduction

1. bmi welcomes the opportunity to comment on the United States Department of Transportation’s (DOT) Notice of Proposed Rulemaking (NRPM) on “actual control of U.S. air carriers”.

2. bmi believes that the proposal is a significant and necessary step towards full liberalisation of international aviation:

· providing for greater movement of capital in the airline business;

· encouraging new investment in U.S. carriers at a critical time for the industry;

· ensuring that U.S. carriers can meet consumer demand; and,

· at the same time, respecting passenger safety, security and U.S. internal national defence requirements.

bmi

3. bmi, a company registered under United Kingdom law, is London Heathrow Airport's second largest airline.  The airline operates a network of 2400 flights a week, approximately 1050 being at Heathrow and serving 22 destinations in the UK, Europe, United States, Caribbean, India and Saudi Arabia.
4. bmi is a well known proponent of opening up markets and removing barriers to the provision of air services within the UK and Europe.  bmi has long supported the establishment of Open Skies between the UK and the United States.  The benefits of “Open Skies” for consumers, business and the general economy have been demonstrated time and time again.

5. From the outset of EU-US negotiations in late 2003, bmi voiced its opinion that an Open Aviation Area (OAA) would be achieved in stages, just as European (and U.S.) internal liberalisation has taken many years and many steps.  “Open Skies” – as the first step in that process - paves the way for future transatlantic and global liberalisation bringing greater opportunities to both U.S. and European airlines.

General Comments

6. The proposed change in U.S. Department of Transportation policy on actual control of U.S. carriers is primarily an internal U.S. matter.  In the normal course of events, bmi would not comment on internal U.S. policy issues.

7. In this case, bmi has decided to voice its opinion for the following reasons:

· the question of cross-border investment in airlines is salient in light of the global state of the airline business;

· ownership and control restrictions and the existing bilateral web are significant contributors to the financial plight of the industry;

· the United States is a leader in deregulation of domestic and international aviation and its leadership in this field holds lessons for other nations and trading blocs; and,

· bmi has a strong record of advocacy of the deregulation of domestic (UK) and international aviation.

8. In bmi’s view, the NPRM represents a bold and positive move by the U.S. Administration.  If the rule is made final, it will offer a significant opportunity to foreign citizens to invest in U.S. carriers with a degree of protection in that investment and the ability to exert day-to-day control in commercial areas.  At the same time, the NPRM contains protections in areas that U.S. policymakers and stakeholders deem essential to remain in the day-to-day control of U.S. citizens.

9. The need for investment can be seen by the current state of the U.S. airline industry.  Barriers to investment restrict U.S. airlines’ ability to improve their financial positions and to meet growing consumer demand.  The policy statement addresses this crucial area and it goes hand-in-hand with the U.S. Administration’s ongoing “Open Skies” policy.

10. In additional to our overall position, we offer the following detailed assessment.

Legal Certainty

11. The question of the legal certainty of DOT’s proposals has been raised in some quarters.  It is bmi’s understanding that the proposed policy change covered by the NPRM is consistent with U.S. legislation and with the Congressional intent behind that law.  Furthermore, it is entirely consistent with precedents to enact a policy change through the rulemaking procedure.

12. There can, of course, be no guarantee in a fully functioning democracy that the law might not change or that subsequent Administrations would chose not to reverse policy.  But, it is clear that previous policy and legislative changes that have step-by-step brought about liberalisation of domestic U.S. and international aviation have not reversed direction.  As such, bmi believes that the proposal has sound policy and legal basis.

Control

13. The NPRM and subsequent filings on the docket by DOT make clear that the intention of the policy change is provide greater control for foreign investors in day-to-day commercial decision making.  In bmi’s view, the policy statement could be improved by the Final Rule covering in greater detail those day-to-day issues that would be covered by this policy.  Doing so would give greater clarity to potential investors and would provide clearer guidance to other interested stakeholders such as organised labour.

Process

14. The NPRM is silent on the specifics of the likely processes that would be required to approve a proposal whereby a foreign minority investor were to take control of day-to-day commercial decisions.  In particular, an investor would need to know the possible timescale for dealing with such a proposal.

Reciprocity

15. The NPRM states that the policy would only apply to investors from countries which have “Open Skies” aviation bilaterals with the United States and which provide reciprocal arrangements for U.S. investors.  bmi expects that DOT would deal with each proposal on a case-by-case basis subject to proper due process.  Nevertheless, the Final Rule needs to give greater clarity on what might or might not be considered reciprocal rights for U.S. investors.

Equity Stake

16. The NPRM is silent on the current statutory limit to voting equity stakes held by foreign citizens in U.S. airlines.  We understand why that might be the case.  The policy would give those holding minority equity in a company the right to link its investment to greater control of commercial decision making.  This is not a unique business arrangement.  Therefore, the important question addressed by the policy change is not the question of voting equity, but of the leverage that equity might provide in a business arrangement.

17. This does leave the question of non-voting equity stakes.  bmi understands that the current U.S. legal limit on voting equity held by foreign citizens is 25%, but that foreign citizens may hold up to 49% of total equity so long as only 25% of shares carry voting rights.  bmi takes no view on changes to the equity holdings though it is our belief that such artificial constructs are a barrier to investment and out of step with the free movement of capital that other industries enjoy.

18. This question does not need to be addressed here and now, but it does need to be considered in due course at a global level.  bmi looks for leadership by the U.S. government, the European Union and the International Civil Aviation Organisation in addressing the wider issues of airline ownership and control and its relationship to nationality.

Conclusion

19. bmi's experience is that liberalisation in the aviation sector has brought enormous benefits to the economies of those countries that have embraced it.  Internal deregulation by the United States, the European Union and others has brought about a sea change in the industry.  But, barriers remain.

20. The DOT policy statement on actual control of U.S, carriers is visionary and is a practical response to the current position of the global aviation industry.  bmi urges DOT to move forward with this proposal.
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