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	             UNITED STATES OF AMERICA

      DEPARTMENT OF TRANSPORTATION

             OFFICE OF THE SECRETARY

                     WASHINGTON, D.C.


Issued by the Department of Transportation

on the 9th day of December, 2005


 


       


        Served:  December 9, 2005        

	U.S.-Ukraine Frequencies
	Dockets OST-2005-22450

               OST-2005-22195




ORDER TO SHOW CAUSE

Summary

By this order, we tentatively select Delta Air Lines for allocation of four weekly round-trip frequencies to provide scheduled combination service between the United States and Ukraine.  In addition, by this order, we award United Airlines, on an interim basis, three-and-a-half weekly round-trip frequencies to provide scheduled third-country code-share service to Ukraine with Lufthansa German Airlines, pending implementation of service pursuant to a final order on the carrier selection aspect of this case.      

Background

Under the U.S.-Ukraine agreement, U.S. carriers are limited to 18 weekly frequencies, which can be used for either direct or third-country code-share service.
  Currently, 14 of the 18 frequencies are allocated.  All of these frequencies are being used for third-country code-share service, as follows: United Airlines (with Lufthansa) – 7 (corresponding to double-daily services, see note 1); Northwest Airlines (with KLM) – 3.5 (for daily services); and Delta Air Lines (with Air France) – 3.5 (for daily services).  The remaining 4 frequencies are currently unallocated. 

Applications and Responsive Pleadings

United Airlines and Delta Air Lines filed applications for allocation of 3.5 and 4 of the available 
frequencies, respectively.
  United would use the frequencies to provide a daily third-country code-share service with Lufthansa between United’s U.S. gateways and Kiev, Ukraine, via Munich, Germany.  Delta would use the frequencies, in combination with one of its currently held Ukraine frequencies, to provide five-times-a-week direct nonstop service using its own aircraft between New York (JFK) and Kiev, Ukraine, using B-767 aircraft.  See attached chart summarizing each applicant’s proposal. 

Delta and United filed answers and replies.  Delta filed a surreply.
  

Position of the Parties

In support of its application, United states that it would use the available frequencies immediately and provide daily service on a code-share basis.  In addition, United maintains that its application was unopposed for a week after the due date for answers until Delta’s application was filed.  Thus, United argues that its application should be granted on the basis that Delta’s late-filed application is not entitled to contemporaneous consideration under the Ashbacker doctrine in the circumstances presented here.
  

Delta states that United’s suggestion that the Department’s decision should turn on which application was filed first is specious and wrong.  Delta notes that United already holds 7 U.S.-Ukraine frequencies and provides double-daily code-share service with Lufthansa to Kiev.  Delta maintains that a third daily United-Lufthansa code-share would add virtually no new public benefits.  Delta argues that United fails to address, much less refute, the Department’s long-standing policy and precedent favoring direct over code-share service in carrier selection cases.  In addition, Delta notes that United’s proposal would leave one-half frequency unused and that awarding United an additional 3.5 frequencies would imbalance the Ukraine market from a competition standpoint, with United holding 10.5 of the available 18 frequencies, and the other two carriers (Delta and Northwest) holding only 3.5 each.  

In support of its application, Delta states that its new nonstop direct service will fully utilize the available frequencies and result in more nonstop-to-nonstop connections for travelers between the United States and Ukraine.  Delta notes that grant of its proposal would result in a roughly even distribution of Ukraine frequencies between United (7) and Delta (7.5).  Delta states that it would have no objection to a temporary allocation of 3.5 frequencies to United for code sharing with Lufthansa provided that the frequencies automatically revert to Delta and do not interfere with Delta’s proposed June 1, 2006 start-up date.  In this regard, Delta notes that, since United’s start-up costs are near zero and involve only the administrative effort of listing the UA code on Lufthansa’s flight, a temporary award may be appropriate in this case.      

United notes that Delta would not use the frequencies until June of next year, at the earliest, and would provide only 5 weekly flights.  In this regard, United contends that the Department has consistently followed a policy of maximizing use of available frequencies in limited-entry markets.  United further argues that Delta’s proposal should be viewed with skepticism due to its bankruptcy filing.  United states that Delta could redirect its existing 3.5 frequencies currently used for code sharing with Air France to fund its new direct service proposal.  Finally, United states that, if the Department decides to conduct a comparative selection case, it should allocate 3.5 frequencies to United immediately pending the outcome of the proceeding.    

Tentative Decision

We have tentatively decided to select Delta for allocation of the four available frequencies to provide service in the U.S.-Ukraine market.
  

We will afford interested parties 10 calendar days from the service date of this order to file objections and 5 calendar days to file any answers to such objections.

The available frequencies represent valuable operating rights.  These rights were obtained through negotiations in exchange for operating rights for Ukrainian carriers, and the public interest plainly favors use of these limited-entry route rights.  In addition, the frequencies at issue here represent a valuable opportunity to promote competition and service in the U.S.-Ukraine market.

We tentatively believe that the selection of Delta would better serve the public interest.  First, the record shows that Delta would provide a new nonstop direct service to Kiev from New York (JFK) using its own aircraft.  United, in contrast, would provide an additional daily third-country code-share service to Kiev via Munich on flights operated by Lufthansa.  We recognize that there might be some public benefits resulting from adding a third United-Lufthansa daily code-share service to Kiev.  However, we tentatively are not persuaded from the record that the benefits of adding another third-country code-share service, and specifically a third United-Lufthansa one-stop code-share service, even on a daily basis versus Delta’s proposed five-flights-a-week, would outweigh the benefits that would derive from Delta’s introduction of U.S.-flag nonstop service to Ukraine.      

Second, the selection of Delta would maximize use of frequencies available under the bilateral agreement.  The record of this case shows that Delta would serve Ukraine using all four of the available frequencies.  United, on the other hand, would use three-and-a-half frequencies, leaving one-half of a frequency unallocated and unused.    

Third, we believe that the selection of Delta would maximize competition in the U.S.-Ukraine market.  Under our tentative decision here, United and Delta would hold 7 and 7.5 frequencies, respectively.  Our tentative decision would result in two competing carriers with a number of frequencies that enables them to provide a variety of service options, thereby maximizing competition and consumer choice to the benefit of the traveling public.  In light of these findings, we tentatively conclude that Delta’s proposal would provide greater public benefits than would United’s proposal, and that selecting Delta would better serve the public interest in this case.  

In reaching our tentative conclusion in this case, we have carefully considered the arguments that United offered against Delta’s proposal.  However, we are not persuaded that any of these arguments warrants a different selection here.      

We disagree with United that Delta’s application does not warrant contemporaneous consideration under the Ashbacker doctrine.  Delta filed its competing application while United’s proposal remained pending.  We thus had before us two competing applications, and we tentatively found that, in the public interest, they were entitled to comparative consideration for allocation of the available frequencies.  United has not persuaded us that the public interest would be better served by a different determination.  United has noted that it could use the frequencies immediately while Delta would not use the frequencies until June 2006.  We tentatively do not regard Delta’s proposed start-up date as unreasonable in the circumstances and furthermore would not deem it a sound basis for disqualification here, given the public interest benefits discussed above, deriving from Delta’s proposal.  In any event, however, we no longer see this element as a factor in light of United’s request, which we are granting (see below), for an interim award of the 3.5 frequencies it seeks.    

Interim Award of Frequencies

United requested an interim award of 3.5 frequencies pending the outcome of the carrier selection proceeding at issue here.  Delta did not oppose United’s request, provided the frequencies automatically revert to Delta to support its June 1 start date.  We have decided to grant United an interim award of 3.5 frequencies to provide third-country code-share services with Lufthansa to Kiev, via Munich.  This will promote maximum use of the frequencies pending implementation of whatever final result we reach in this case.  In this connection, to facilitate a smooth transition of the frequencies from temporary to indefinite allocation, we will require the selected carrier in this case to file a written notice in the above-captioned dockets stating when it intends to begin service.  Such notice should be served on all parties to this case 30 days prior to the date on which the selected carrier actually plans to inaugurate service.  United’s interim award of frequencies will remain in effect until the carrier selected to use the frequencies in the final order issued in this proceeding begins to do so under the terms of that order.  
Terms, Conditions and Limitations

We will impose a start-up condition on our final award in this proceeding.  To allow sufficient time for the selected carrier to inaugurate service, and consistent with our standard practice, we have tentatively decided to require institution of service within 90 days after the effective date of the authority issued.  

In addition, consistent with our standard practice, we propose that the frequencies allocated in this proceeding will be subject to our standard 90-day dormancy condition, wherein any frequencies not operated for a period of 90 days (once inaugurated) would be deemed dormant, except where service in the market is seasonal.  Where seasonal services are at issue, however, a carrier must notify the Department that its operations are of a seasonal nature; otherwise, the dormancy condition would apply.  Under the dormancy condition, if any of the flights allocated are not used for a period of 90 days (once inaugurated), the frequency allocation with respect to the unused frequency in question would expire automatically and the frequency would revert to the Department for reallocation.   The frequencies allocated here are for weekly operations.  A scheduled carrier may not bank frequencies from one week to the next.  Failure to use the frequencies on a weekly basis will result in forfeiture of unused frequencies.
  

ACCORDINGLY,
1. We tentatively allocate Delta Air Lines, Inc. four weekly frequencies to provide nonstop U.S.-Ukraine service between New York, New York, on the one hand, and Kiev, Ukraine, on the other hand;

2. We allocate United Air Lines, Inc. three-and-a-half frequencies on an interim basis to provide U.S.-Ukraine third-country code-share service with Lufthansa German Airlines to Kiev, Ukraine, via Munich, Germany;   

3.
The interim frequency allocation to United Air Lines, Inc. in paragraph 2 above is effective immediately and will remain in effect until implementation of service by the carrier selected in the final order of this proceeding; further, if any of the frequencies awarded in this interim allocation are not used for a period of 90 days, the allocation as to each of those unused frequencies will expire automatically and the unused frequencies will revert to the Department for reallocation; the dormancy condition will begin on the date of this Order; 

4.
We grant all motions for leave to file otherwise unauthorized documents; 

5.
We direct any interested parties having objections to our tentative decisions set forth in this order, to file their objections with the Department, Dockets, Docket OST-2005-22450 and OST-2005-22195, U.S. Department of Transportation, 400 Seventh Street SW, Room PL-401, Washington, DC 20590, no later than 10 calendar days from the date of service of this order; answers thereto shall be filed no later than 5 calendar days thereafter.

6.
If timely and properly supported objections are filed, we will afford full consideration to the matters or issues raised by the objections before we take further action;
 if no objections are filed we will deem all further procedural steps to be waived and will proceed to enter a final order awarding the authority proposed in this order; and  

7.
We will serve this order on the parties to the captioned docket of this order, the Ukrainian Ambassador to the United States in Washington, DC, the U.S. Department of State (Office of Aviation Negotiations), and the Federal Aviation Administration.   

By:








Michael W. Reynolds








Acting Assistant Secretary for Aviation








     and International Affairs

(SEAL)

An electronic version of this document is available on the World Wide Web at http://dms.dot.gov//reports/reports_ aviation.asp
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FOUR FREQUENCIES

Weekly  Weekly

R/T  R/T  Service Start Up

Applicant  Routing(s) Freqs Flights Aircraft Type Date

United U.S. gateways - Munich - Kiev 3.5 7 A-319 Third-Country Upon Receipt of all

B-737 Code Share Govt Approvals

 RJ-700

Delta New York (JFK) - Kiev 4 5 B-767 Direct 1-Jun-06

Delta states that it will combine an award of 4 frequencies with 1 of its existing 3.5 frequencies used for code sharing with Air France to provide 

service five times a week.  Delta states that, eventually, it would upgrade to a daily service.

Under the U.S.-Ukraine agreement, third-country code-share services count as one-half a frequency.











�Under the U.S.-Ukraine agreement, third-country code-share services count as one-half a frequency.  


�United filed its application on August 18, 2005, in Docket OST-2005-22195.  On September 9, 2005, after the answer period for United’s application had passed, Delta filed a competing application in Docket OST-2005-22450.  


�The answers, replies, and Delta’s surreply were accompanied by motions for leave to file otherwise unauthorized documents.  In the interest of a complete record, we will grant all of the motions.   


�See Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945).  


�We tentatively find that our action here would not constitute a “major regulatory action” under the Energy Policy and Conservation Act of 1975, as defined by section 313.4(a)(1) of the Department’s regulations. 


�For United’s interim award of frequencies, our standard dormancy condition will apply from the service date of this order.  


�We note that our proposed allocation is for nonstop service only, consistent with Delta’s service proposal.  Delta plans to utilize one of its currently held frequencies, initially allocated to operate services on a code-share basis, to operate five weekly nonstop U.S. - Ukraine services.  In this regard, we tentatively approve this change as to the use of one of the U.S. – Ukraine frequencies previously allocated to Delta.  See Notice of Action Taken dated August 6, 2002, in Docket OST-96-1402.  Should Delta wish to alter the nature of the service it would provide, it could do so only upon express authority by the Department, following formal request, with notice of the request to all interested parties and an opportunity for comment.  


�The original filing should be on 8½" x 11" white paper using dark ink and be unbound without tabs, which will expedite use of our docket imaging system.  In the alternative, filers are encouraged to use the electronic filing submission capability available through the Dockets/DMS Internet site (http://dms.dot.gov) by following the instructions at the web site.


�As we are providing for the filing of objections to this tentative decision, we will not entertain petitions for reconsideration of this order.  
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