Department of Transportation

Office of the Secretary
Docket No. :  OST-2003-15759

Title : Actual Control of United States Airlines

Re: November 2, 2005 - Notice of Proposed Rulemaking; Request for Comments

Further ‘Considered’ Comments of John Gilmore

In a November 8th speech to the International Aviation Club in Washington, D.C., Jeffrey Shane, the Undersecretary for Policy at the US DOT discussed the Department’s views on the subject NPRM on Actual Control of United States Airlines. http://ostpxweb.dot.gov/aviation/Speeches/Intl%20Aviation%20Club.pdf

In that speech Mr. Shane expressed the view of the Department on the
responses received to that point in the following terms:

“Some interested parties were extremely prompt, for want of a better term, in sharing their views with us: We saw some comments on the proposal even before we released it. Others appeared within the first 24 hours, before the ink was dry. Let me just say that we spent many months deliberating over this proposal. We think it deserves more thought and consideration than was evident in those initial responses.”

Mr. Shane and his colleagues should not assume that a prompt response 
is necessarily evidence of lack of thought or consideration on the part of the responders nor that those responding are unappreciative of the many months they have spent deliberating over the proposal. Speaking for my response, the situation in both respects is diametrically opposed to Mr. Shane’s conclusion – much as my response was diametrically opposed to his proposed solution while being sympathetic in the extreme with its objective.

Mr. Shane and his colleagues should rather reflect on the substance of the uniformly negative responses to the NPRM to date – both the prompt responses and those of more recent date – responses that do not take issue with the objective of the proposal but rather with its appropriateness and effectiveness insofar as it attempts by regulation to effect substantive changes to The Code of Laws of the United States of America.

I might here express the hope that Mr. Shane and his colleagues, being now free from their extended deliberations on the NPRM will be able to devote some time to my Petition for Review in Docket OST-2004-19021 which has been outstanding since October 6, 2004 and which treats a related subject: the conclusion reached by the Department that Air Canada, 80% of whose shares are owned by non nationals of Canada, qualifies to be considered as owned and controlled by nationals of Canada for purposes of air carrier licensing in the United States.
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The denial of free access to capital for US airlines under the US Citizen Law as well as for foreign airlines that operate into the US under the Department’s national ownership and control policies has long been a source of concern to the airline industry within and without the United States.

The issues are well understood and at the present time the relationship of the US Citizen Law to the ongoing US – EU Open Skies negotiation is equally well understood. The promptness of the comments reflect that understanding, the seriousness of the problem and the length of time it has been a problem.

The reason for the negative response to the Department’s NPRM has little
to do with its objective which has widespread support: it is with the ineffectual and probably constitutionally invalid means through which it has chosen to act. Changing legislation by regulation is the constitutional equivalent of kiting cheques in the commercial arena - promising something you cannot guarantee to deliver.

The fundamental problem with the NPRM is that the US Citizen Law is part of The Code of Laws of the United States of America – a legislative enactment of the elected Congress of the United States and the NPRM, as an attempt to repeal or amend a statute by using the regulatory powers of an appointed Department will be exposed to constitutional challenge in the courts as ultra vires the authority of the Department and, as the regulation seeks to limit the facts considered in determinations under the US Citizen Law, any decisions made under such regulation will be subject to challenge on the basis that by following the regulation they excluded consideration of facts that may have been relevant to a citizenship determination – as the statute speaks to “actual control” which is a purely fact based determination in all the circumstances of each situation.  


The fact that the NPRM and decisions made under its authority are open to or more accurately ‘invite’ legal challenge will in all probability negate the expressed purpose of the NPRM – facilitating access of US airlines to foreign sources of capital. 

Investors require legal certainty and this NPRM will not deliver that certainty. No investor considering an investment in a US airline on the basis of a departmental finding that it is a US citizen will be secure from the prospect of a legal challenge – the NPRM will have the serious commercial consequence that future rulings made by the Department under the proposed regulation or commercial decisions made as a consequence of those rulings by investors in, may be determined on review by the Courts to be invalid or illegal. 

 My initial response (OST-2003-15759-16) was submitted on November 4th based on the November 2nd publication of the NPRM in the DOT Docket System (OST-2003-15759-15) (stamped November 2, 2005 - 5:14 Dockets) several days before its formal publication in the ‘Federal Register / Vol. 70, No. 214 / Monday, November 7, 2005 / Proposed Rules’ and re-publication in 
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the DOT Docket System as OST-2003-15759-17.

 Mr. Shane complains that he and his colleagues have “spent many months deliberating over this proposal” and expresses the view of himself and his colleagues that their proposal “deserves more thought and consideration than was evident in those initial responses.”

I am pleased to be able to oblige Mr. Shane and his colleagues.

I have given their proposal ‘more thought and consideration’; reflected further on the result of their ‘many months’ of deliberation and have found no reason to alter the views expressed in my November 4th Comments submitted in response to the Department’s November 2nd Request for Comments.

I have also reviewed the ‘prompt’ Press Release on this subject issued by Continental Airlines at 1640 EST on November 3rd, 2005 (1. below) and 
express my full support for its view that:

” that the U.S. Department of Transportation (DOT) proposal to allow foreign control of U.S. airlines is a blatant attempt to circumvent the law that the DOT has been unable to convince Congress to change.
Less than two years ago Congress made its statutory ban on foreign control even more restrictive by forbidding any "actual control" of U.S. airlines by foreign citizens. Nonetheless, DOT is attempting to gut the definition of "actual control" despite the clear Congressional intent to bolster it and to ensure only U.S. citizens can control U.S. airlines.

This attempt to change the law outside the legislative process will not withstand judicial scrutiny, and the uncertainty over its legitimacy will discourage the very investment the DOT is trying to encourage.

Continental believes that the foreign ownership restrictions should be reviewed and encourages a debate of all reasonable viewpoints on foreign control of U.S. airlines, but that debate should be heard in the chambers of Congress.”

I share the view of Continental Airlines stated in this Press Release that

” the DOT proposal is intended to satisfy the European Union that its citizens will be allowed to control U.S. airlines.”

and would join with Continental Airlines, in its Press Release, where it

” urged the Congress to require the DOT to withdraw its proposal to avoid erosion of confidence in U.S. law while the debate over foreign control continues in Congress.”
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Continental further makes the valid observation which I commend to Mr. Shane and his colleagues that:

"DOT proposes to unilaterally limit the application of the law to only certain aspects of airline management, while the statute requires that U.S. citizens have actual control over all aspects of airline operations," a Continental spokesman said. "This shows that either the DOT has misinterpreted the law or has ignored the realities of internal airline management and how airlines operate. Actual control over day-to-day operations, including scheduling, pricing, employment and labor decisions and financing, provides foreign citizens actual control of the very areas DOT is trying to carve out. Airline operations cannot be split in the manner DOT is suggesting."

In this regard I would point out that a corporation, in its general sense when applied to US airlines, is an incorporation of individuals and other corporations who have pooled financial resources to generate a profit from that investment in the business of commercial air transportation. 

A corporation is an economic entity.

The attempt to define ‘control’ of a corporation without reference to its commercial raison d’etre, and it exists for no other reason, will likely be afforded scant respect by the US Courts.
I would also wish to express support for the stated position of Martin Broughton, the Chairman of British Airways (as quoted by Reuters on
November 20th – 2. below) that:

” "The administration has shirked, really, the responsibility of going to Congress," he said. "It's a missed opportunity in EU-US relations but it's also a missed opportunity in global trade because it would act as a galvanizing effect on the rest of the world." “(Emphasis added)

The Code of Laws of the United States of America requires that US airlines be under the control of citizens of the United States.

That is the law and whatever rules and regulations the DOT applies in its consideration of matters of citizenship and control does not change the law.

Any limitation of the factors that and facts that will be considered in any such determination – unless specified by statute – would seem likely to invite recourse to the Courts and run serious risk of being there found wanting. 
 
The considered chastisement of the Department by both Continental Airlines and the Chairman of British Airways (above) for avoiding or evading its responsibility to have this issue of control of US airlines dealt with by the 
Congress of the United States should give the Department pause as to 
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whether it is not – as is being suggested – trying to do through the back door of regulation what it cannot get done through the front door of Congress and to reflect on the fact that the Congress of the United States was elected.

As the NPRM points out “Air carriers must have authority granted to them by the Department to operate in the United States as U.S. air carriers.”
The Code of Laws of the United States of America defines an air carrier as follows (citation 3. below):

”An Air Carrier means a citizen of the United States of America.”

The Code of Laws of the United States of America defines a corporate citizen of the United States as follows (citation 3. below):

“a corporation or association organized under the laws of the United States or a state, the District of Columbia, or a territory or possession of the United States, 

- of which the president and at least two-thirds of the board of directors and other managing officers are citizens of the United States, 
- which is under the actual control of citizens of the United States, 
and 
- in which at least 75% of the voting interest is owned or controlled by persons that are citizens of the United States.”

The NPRM proposes to limit the factors that will be considered by the Department in the determination of whether an airline is or is not under the actual control of citizens of the United States.

Put in clearer terms the NPRM proposes to limit the facts that will be considered in making a fact based determination.

The department here is treading on dangerous ground. Congress has mandated that air carriers be under the actual control of citizens of the United States – not that certain aspects of the airline be under such control but that the airline itself be under such control – at all times.

That determination is a fact based judgment: it must of necessity and as a matter of law be based on an assessment of all the relevant facts in each individual case.

What facts are relevant to the determination of “control” of a corporation will depend on the circumstances of each particular case – factors that may be relevant in one case may have little relevance to “control” in another.

By excluding certain factors from consideration in a determination of “control” the Department automatically makes all such determinations subject to legal challenge for the reason that all factors may not have been considered.
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I close with an endorsement of the admirably democratic position expressed by Continental Airlines in its November 3rd Press Release as follows:

”Continental believes that the foreign ownership restrictions should be reviewed and encourages a debate of all reasonable viewpoints on foreign control of U.S. airlines, but that debate should be heard in the chambers of Congress.”

For the Department to achieve its laudable objective of enabling improved access to foreign capital for US airlines, the Congress will have to make appropriate changes to the existing US Citizen Law – only that will provide the certainty required to enable foreign investors to make such investments with confidence.

If the Congress elects not to effect such changes it, the Department and the country will have to live with the consequences and so to its detriment will the ailing US airline industry.

The current NPRM should be withdrawn


Respectfully submitted this 2nd day of December, 2005



/signed  John P.T. Gilmore


John P.T. Gilmore
3 Rosebank Road
Edinburgh, Scotland
EH5 3QW

E-MAIL: 


jptgilmore@hotmail.com



Telephone / Facsimile : 
+ 44 131 552 5470 (EST+ 5 hours)
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1. http://www.continental.com/vendors/default.asp?SID=3AE9BF64D3A44224893A80E7290B2A5D&s=&i=PRNews

	Continental Airlines Says D.O.T. Proposal on Foreign Control of U.S. Airlines Ignores Congress

	WASHINGTON, Nov. 3 /PRNewswire-FirstCall/ -- Continental Airlines (NYSE: CAL) said today that the U.S. Department of Transportation (DOT) proposal to allow foreign control of U.S. airlines is a blatant attempt to circumvent the law that the DOT has been unable to convince Congress to change.

Less than two years ago Congress made its statutory ban on foreign control even more restrictive by forbidding any "actual control" of U.S. airlines by foreign citizens. Nonetheless, DOT is attempting to gut the definition of "actual control" despite the clear Congressional intent to bolster it and to ensure only U.S. citizens can control U.S. airlines.

This attempt to change the law outside the legislative process will not withstand judicial scrutiny, and the uncertainty over its legitimacy will discourage the very investment the DOT is trying to encourage.

Continental believes that the foreign ownership restrictions should be reviewed and encourages a debate of all reasonable viewpoints on foreign control of U.S. airlines, but that debate should be heard in the chambers of Congress.

"DOT proposes to unilaterally limit the application of the law to only certain aspects of airline management, while the statute requires that U.S. citizens have actual control over all aspects of airline operations," a Continental spokesman said. "This shows that either the DOT has misinterpreted the law or has ignored the realities of internal airline management and how airlines operate. Actual control over day-to-day operations, including scheduling, pricing, employment and labor decisions and financing, provides foreign citizens actual control of the very areas DOT is trying to carve out. Airline operations cannot be split in the manner DOT is suggesting."

The foreign control proposed by DOT is also tantamount to allowing foreign airlines to operate domestic flights within the U.S., Continental said, which is clearly prohibited by U.S. aviation law. Any attempt to change this law is also the responsibility of Congress.

Continental said the DOT proposal is intended to satisfy the European Union that its citizens will be allowed to control U.S. airlines. DOT seems blinded by the desire to finalize a U.S.-E.U. aviation agreement that does not provide true open access for U.S. carriers and DOT therefore has hastily committed to this proposal, as it has been unable to convince Congress to even consider a change to the current statute. European control of U.S. airlines has been 
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demanded by the E.U. as a prerequisite to a new aviation agreement, 

Continental said. U.S.-E.U. negotiations are scheduled to resume on November 14 in Washington.

Continental agrees with the DOT objective to assist airlines and calls on DOT to focus on the true fundamental problem -- the excessive tax, fee, and regulatory burdens placed on the airlines and their customers by the U.S. government and runaway fuel costs. Changes in these areas will do more to attract airline investment than this proposal could possibly achieve. The DOT's immediate and limited policy objective of reaching a new agreement with the E.U. does not justify ignoring U.S. law or terminating the continuing public debate on this issue.

Congress should carefully consider and debate all aspects of foreign control, including the serious and far-reaching effects on U.S. jobs, national defense, homeland security and the future of the U.S. airline industry.

Continental also urged the Congress to require the DOT to withdraw its proposal to avoid erosion of confidence in U.S. law while the debate over foreign control continues in Congress. The DOT's "end run" around Congress could seriously jeopardize the legitimacy of the aviation laws, Continental said.

SOURCE Continental Airlines 
11/03/2005 

CONTACT: Corporate Communications of Continental Airlines, 1-713-324-5080, or corpcomm@coair.com 

6523 11/03/2005 16:40 EST http://www.prnewswire.com 
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2. http://news.airwise.com/story/view/1133300127.html

EU-US Aviation Deal 'Disappointing' - BA 

November 29, 2005 

A new, tentative aviation pact agreed by the European Union and the United States represents a missed opportunity to loosen US airline ownership rules, the chairman of British Airways said on Tuesday.


The world's biggest trading partners agreed on a tentative deal earlier this month that would expand aviation services and boost competition on both sides of the Atlantic.


"Frankly, it's been a disappointment," BA Chairman Martin Broughton said of the EU-US deal in a visit to Brussels. "There's a real danger here of missing an opportunity."


EU transport ministers, who blocked a previous attempt at a deal more than a year ago, will look at the latest version in a meeting next month.

The 25 nation EU is conditioning approval on a side issue -- a US proposal to ease some limits on foreign investment in American carriers.


But Broughton said those proposals did not go far enough and accused the administration of US President George W. Bush of failing to go to Congress to further loosen laws that limit foreign ownership of US airlines.


"The administration has shirked, really, the responsibility of going to Congress," he said. "It's a missed opportunity in EU-US relations but it's also a missed opportunity in global trade because it would act as a galvanizing effect on the rest of the world."


Cabotage -- the ability for a foreign carrier to fly domestic routes in another country -- was also not addressed by the pact, he said.


If approved, the agreement would eliminate restrictions on service and routes between European and US destinations and effectively remove competition barriers to BA's main hub, London's Heathrow Airport.


(Reuters)
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3. THE CODE OF LAWS OF THE UNITED STATES OF AMERICA
TITLE 49—TRANSPORTATION 

 SUBTITLE VII--AVIATION PROGRAMS

PART A--AIR COMMERCE AND SAFETY

Subpart i--General

CHAPTER 401--GENERAL PROVISIONS

Sec. 40102. Definitions

 (a) General Definitions.--In this part--


 (2) ``air carrier'' means a citizen of the United States 

 (15) ``citizen of the United States'' means--

 (A) an individual who is a citizen of the United States;

 (B) a partnership each of whose partners is an individual 

who is a citizen of the United States; or

 (C) a corporation or association organized under the laws of the United States or a state, the District of Columbia, or a territory or possession of the United States,

of which the president and at least two-thirds of the board of directors and other managing officers are citizens of the United States, 
which is under the actual control of citizens of the United States, 
and in which at least 75% of the voting interest is owned or controlled by persons that are citizens of the United States.
