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To whom it may concern.

After review of the FAA Wet Lease Guidance I feel that the title of the document is incorrect. It should be Certificate Holder (Air Carrier) Operational Control Guidance. It appears to me that the primary issue of this document is the FAA attempting to remind FAA inspectors and part 135 certificate holders (Air Carriers) of who is responsible for operational control of an aircraft and flight crew when they are operating under part 135.
The discussions in this guidance are not new concepts we as part 135 certificate holders have always had to comply with them. In the 1990s these concepts were the subject of intense FAA review and discussion because operators were expanding their fleets and beginning to operate nationwide. Specific examples were the Martin Aviation ACCESS program and the AMR Combs Alliance program. When they began to actively market and expand their operations they had to prove to the FAA how they maintained operational control and show that the lease agreements were in compliance with the regulations (non wet lease).

In my opinion the operating procedures established by these companies set the precedent for the proper management of non owned aircraft on a part 135 certificate holder’s certificate. The FAA and Industry should be going back to those models to determine if an operator is operating appropriately.

It is acceptable for certificate holder “affiliates” (leased/managed aircraft owners/organizations whether they have a certificate or not) to market and sell air charter services provided it is  clear in all of the advertising, operations and billing that the affiliate is operating as the certificate holder. This precedent was established by the Martin Aviation ACCESS and AMR Combs Alliance programs. However, in both of these cases, to maintain operational control, no aircraft or flight crew were allowed to fly a part 135 or part 91 flight without being qualified and released by the certificate holder’s Flight Control for that flight. The “affiliates” had no authority to release an aircraft or crew for a flight. 

Federal Aviation Regulations, specifically 135.25, 135.63, 135.77, 135.115, define the requirements for having an airplane and a flight crew qualified on a part 135 certificate and who must be responsible for them.

In the simplest terms operational control means who is responsible for the safe operation of an aircraft operating under part 135. The FAA defines operational control with relationship to flight as the exercise of authority over initiating or terminating a flight, actual operational control goes beyond this basic definition.

In part 135 operations operational control authority cannot be exercised by anyone but a certificate holder and only in compliance with part 135 regulations, including management of aircraft maintenance, pilot training and alcohol and drug testing, flight following just to name a few. It is the sole responsibility of the part 135 certificate holder to comply with these regulations they cannot “hand off” or “franchise” these responsibilities to anyone else.
What is operational control in relationship to the aircraft? The certificate holder is responsible for developing and receiving FAA approval of a maintenance program for each type aircraft operated and for assuring that all aircraft are maintained in accordance with these maintenance programs that the appropriate records are kept and the aircraft is current on all maintenance requirements when released for a flight.

What is operational control as it relates to the flight crew? The certificate holder is responsible for developing and receiving FAA approval of pilot training programs, assuring that each pilot is properly trained, current and qualified to fly an assigned flight, manage pilot rest and duty, comply with drug and alcohol testing and maintaining the appropriate pilot records.

As I said before these responsibilities cannot be given to anyone else, it is the certificate holder’s responsibility and any certificate holder that is operating otherwise is in violation of the regulations and FAA should take appropriate action.

The wet-lease discussion should be a non-issue. As defined a wet lease is any arrangement whereby a person agrees to provide an aircraft and at least one crewmember. This has been in the regulations since before part 119 was created. A typical arrangement for an on demand part 135 certificate holder is to enter into an agreement with an individual that wishes to offset their operating expenses by placing their aircraft onto the certificate holder’s part 135 operating certificate. This aircraft may come with a crew however the agreement between the aircraft owner and the certificate holder can only be for the aircraft because the regulations state that the pilots must be employed by the certificate holder to conduct a flight under part 135.
FAR Part 135.115 states that only a pilot employed by the certificate holder and qualified in the aircraft may manipulate the flight controls of an aircraft operated under part 135. This precludes any wet-lease concepts. To further explain what the FAA considers an employee the FAA general counsel issued the following opinion dated May 28, 1998. A pilot is considered “employed” by a certificate holder under part 135 if the pilot’s services are being “used” by the certificate holder. There does not have to be a direct employer to employee compensatory relationship. However there does have to be a direct oversight relationship of the individual by the certificate holder for that pilot to be considered “employed”. Parts of that oversight include keeping certain pilot records for use in flight operations and the drug and alcohol testing prescribed in part 135.251 and .255. This “oversight” is the certificate holder exercising their responsibility for operational control.

Additionally it should be general practice that any agreement between a 135 certificate holder and an aircraft owner for use of an aircraft under part 135 must define in detail Operational Control and makes it clear that only the certificate holder may exercise operational control. 

The FAA has accepted these procedures for years and there is precedence supporting these concepts. 

Those operators that are properly operating using leased aircraft (a majority of the 135 community) should have very detailed operational procedures designed to assure that they know when the aircraft is being flown both for 91 and 135 operations. They should have procedures in place to assure the aircraft and flight crews are current and qualified prior to any flight. These procedures are designed to assure the certificate holder maintains operational control of all flight operations. If these procedures are not followed by the leased aircraft owner/affiliate then the aircraft should be removed from the certificate.    

If recent experience has indicated to the FAA that certain certificate holders have allowed aircraft owners and lessees, who hold no commercial certificates, to conduct operations under the auspices of the certificate holder’s certificate and falsely hold themselves out as an air carrier (franchised their certificate), then the FAA needs to take action against those select few and not establish policy that will penalize the whole industry.
If the FAA feels it is necessary to restate the basic requirements and responsibility of Operational Control then by all means they should do so, however they should not hide it in a discussion of wet lease. The regulations clearly do not allow a 135 certificate holder to enter into a wet lease and again if there are operators that are they should be specifically dealt with. 

I see nothing in this proposed guidance that is any different than the way all part 135 certificate holders should be operating and managing their leased/managed aircraft flying under part 135. However I do suggest that the title be changed to reflect what is truly meant by the document.
Gregory L. Wilcox

Director of Operations

Mayo Aviation, Inc.

Former Director of Operations for Martin Aviation, Inc. and AMR Combs/BusinessJet Solutions.

