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The stated intent of the changes proposed in the instant Notice of Proposed Rulemaking is to permit easier access to foreign capital for United States airlines.

The objective is laudable: United States airlines are presently at a disadvantage with respect to access to capital vis a vis their international competitors and any changes to redress the balance, and indeed to permit the free flow of capital into the airline industry worldwide, is to be welcomed.

Generally the right of access of airlines to operate between sovereign states is accorded on a bilateral basis to airlines of each state that are owned and controlled by citizens of such states.

Recent decisions by the Department of Transportation in the United States have effectively permitted airlines of foreign states to be effectively owned
in their entirety by non nationals of that state.

Air Canada, which recently emerged from the Canadian version of Chapter 11, has some 100 million shares issued and outstanding. At the time of its emergence from bankruptcy protection well over 80% of its shares were owned by non nationals.

Under a variable voting share structure adopted by that airline, as long as 1 of its 100 million shares is owned by a Canadian the airline can be considered by its local regulatory authority as Canadian – as that one share will carry sufficient votes to outvote the other 99,999,999 foreign owned shares.

The United States Department of Transportation by electing to consider Air Canada as Canadian owned has effectively opened the floodgates to foreign investment in all airlines save United States airlines – indeed two additional Canadian airlines (WestJet and AirTransat) have since adopted similar variable voting shares.

Moreover, the Department elected not even to investigate the sources of
the foreign ownership of Air Canada – whether from legitimate or other investors or from friendly or prohibited States.

Air Canada has, perversely, used its new found foreign capital, which under existing policy should have disqualified it from operating into the United States, to make a substantial investment in the merged America West / United States Airways under terms giving it preferential access as a supplier of services to that airline – and under which it has already secured significant heavy maintenance and other contracts taking jobs away from United States workers.

United States airlines are at a significant disadvantage in this regard – access to foreign capital – as they are required to be United States owned and controlled. 

The proposed rulemaking seeks to permit easier access to foreign capital for United States airlines.

It seeks to do so through the administrative redefinition of the statutory test that United States airlines must at all times be “under the actual control of citizens of the United States.”.

Contrary to the clear wording of the law in this regard, it seeks to limit the aspects of an airline which must be “under the actual control of citizens of the United States” to non economic areas of the business that continue to be subject to some residual regulatory requirements.

Under the proposed rulemaking the economic side of the airline could be
controlled by non citizens of the United States – something directly contrary to
the existing law. 

An airline is a business – profit is its objective – removing the economic side of the business from the control test removes the heart of the beast – and undermines the very reason for the control test:- economic equality on a nation by nation basis.

The proposed rulemaking further suggests that a distinction be made between investments from countries that are signatories to Open Skies Agreements with the United States and those that are not – in favour of the former.

While the law does not countenance any such distinction, the application of such a distinction would be fraught. An examination of the exact nationality of ownership and control of an investment company based in an Open Skies signatory country itself could be a demanding undertaking – particularly if the
ownership was in reality from a non Open Skies country seeking to disguise itself to secure the (arguably illegal) Open Skies exemption.

Unfortunately, the existing law is just that – the law and is not subject to amendment by administrative definition.

The objective of the proposed rulemaking is laudable – but permitting greater access for United States airlines to foreign capital, under the present law, can only come through a change in that law by the legislature.

Any attempt to circumvent the law will only give rise to greater uncertainty as the ultimate interpretation of the existing law rests with the judicial branch and
even to the layman the terms of the existing law are clear.

Until that time the administration should focus its energies on ensuring that foreign airlines are not given preferential access to such sources of foreign capital through the application of existing policies requiring that such foreign airlines be effectively owned and controlled by nationals and not by non nationals.

On the other issue on which comments were requested – that of process – it seems inconsistent with the widely held emphasis on open and transparent government that the Department continues to make rulings on major internal changes at United States airlines raising the citizenship issue without at
least a public notification that such issue is under review.

Public Notice that such a case is under review, discussion or negotiation, by the Department with or with respect to a United States airline would seem to be a minimum requirement to meet the test of open and transparent government.
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