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ORDER TO SHOW CAUSE

Summary

By this Order, we tentatively allocate to Federal Express Corporation (FedEx), Polar Air Cargo, Inc. (Polar), and United Parcel Service Co. (UPS) one weekly roundtrip frequency each to conduct services in the Hong Kong-Korea fifth-freedom market.    

Background

Under the October 19, 2002, Memorandum of Understanding (MOU) between the United States and the Hong Kong Special Administrative Region of the People’s Republic of China (Hong Kong), there are no limitations on the number of U.S. all-cargo carriers that may provide fifth-freedom services; however, U.S. all-cargo carriers are limited to a total of 64 weekly roundtrip fifth-freedom frequencies.  As of the beginning of May 2005, the United States had allocated 56 of the 64 frequencies.
  In addition to the overall cap on fifth-freedom frequencies, separate 

frequency caps apply at fifth-freedom points.  In this regard, of the 64 frequencies, no more than 12 may be operated between Hong Kong and points in Korea.  Until May 17, 2005, 12 frequencies for the Hong Kong-Seoul market had been allocated by the Department and were held by FedEx (3), Northwest (1), Polar (6) and Kalitta (2). 

However, on May 17, 2005, Northwest Airlines returned the one Hong Kong-Seoul frequency awarded to it by Notice of Action Taken on May 11, 2004, in Docket OST-2004-17279.  On May 26, 2005, the Department issued a Notice inviting carriers to apply for the one frequency.  In response to that Notice, three U.S. carriers (FedEx, Polar, and UPS) filed applications seeking allocation of the single frequency available for the Hong Kong-Seoul market and setting forth arguments as to how each could make beneficial use of the frequency.  Then, on June 1, 2005, Kalitta Air, LLC returned two frequencies awarded to it by the Department in Order 2003-9-9.  As a result, the Department issued another Notice, on June 3, 2005, inviting carriers to apply for the combined total of three newly available frequencies by June 9, 2005.  Each of the three carriers applied for all three frequencies.  

Summary of Applications

Collectively, the three applicants seek nine weekly frequencies for U.S.-Hong Kong-Seoul services, with only three weekly frequencies available.  Each applicant filed answers and replies responding to the other carriers’ applications. 
  Each carrier’s proposal for use of one and three frequencies, respectively, is summarized in the charts in appendix A.  In response to the May 26 and June 3 Notices, respectively, each carrier offered arguments as to how its use of first, a single frequency, and then three frequencies, would fulfill our policy goals in allocating restricted valuable rights to maximize competition and carrier service options.  Each carrier also asserts that it is prepared to begin service as soon as we grant its application.

1. FedEx Proposal

On May 18, 2005, FedEx filed an application for immediate allocation of the one available frequency.  FedEx proposes year-round service, using A310 (gross payload of 81,200 pounds) and MD-11 (gross payload of 196,000 pounds) aircraft.  FedEx states that it can deploy the available frequency immediately because it already operates four weekly flights from Hong Kong to Seoul and five weekly flights from Seoul to Hong Kong, but bilateral restrictions prevent it from selling its services on the Hong Kong/Seoul sector for two of the flights.
  FedEx notes that geography, traffic flows, and its hub in Subic Bay make operations between Hong Kong and the United States significantly more efficient when operated via Seoul, and that it has repeatedly asked the Department for Hong Kong-Seoul fifth-freedom rights.  

On June 9, 2005, FedEx amended its application and requested all three available frequencies.  FedEx asserts that an award of the three frequencies would give FedEx the opportunity to 

develop an express service pattern in the Hong Kong-Seoul fifth-freedom market.  FedEx further asserts that the frequencies would enhance the value of its AsiaOne network, enabling it to compete more effectively with entrenched foreign carriers.

2. Polar Proposal 

On May 19, 2005, Polar filed an application requesting the allocation of the one available frequency.  Polar proposes year-round service, using B747 aircraft.  Polar states that it operates nine weekly flights between Hong Kong and Seoul; however fifth-freedom traffic rights are available for use on only six of these flights.
  In its initial application, Polar claimed that an allocation of one Hong Kong-Seoul fifth-freedom frequency will ensure the continued use of scarce and valuable economic rights and will improve the competitive alternative Polar provides in Asia vis-à-vis other U.S. and Asian air carriers.  Polar states that an award of the frequency would also help expand the operations of Polar’s hub in Korea and its system network overall.  

On June 9, 2005, Polar amended its application and requested all three available frequencies.  Polar states that as the only U.S. all-cargo carrier that operates a hub at Seoul, it has a particular need for more Hong Kong-Seoul fifth-freedom frequencies.  Polar further states that local demand for its Hong Kong-Seoul service is such that it needs to increase its existing six weekly fifth-freedom flight service pattern.  Polar maintains that an award of the additional frequencies will enhance significantly the performance of Polar’s existing Hong Kong-Seoul and connecting trans-Pacific services, materially improve the competitive alternative Polar provides in Asia and to other U.S. and Asian carriers, and help to strengthen Polar’s hub in Korea and its system network overall.

3. UPS Proposal

On May 23, 2005, UPS filed an application seeking the one available frequency.  UPS proposes year-round service, using B747 aircraft and MD-11 aircraft.  UPS states that it operates in the Seoul-Hong Kong market six days per week on a blind sector basis.  UPS notes that of the three carriers seeking the Hong Kong-Korea frequency, it is the one that operates between Hong Kong and Korea with no fifth-freedom frequencies.
  UPS maintains that it could provide shippers and businesses in the Seoul-Hong Kong market with the benefits of UPS’ wide spectrum of cargo products – from next-day express packages to over-sized general air freight.

On June 9, 2005, UPS amended its application and requested all three available frequencies.  UPS asserts that an award to UPS would add another U.S. competitor to a market that has lost the services of two U.S. carriers and would further the Department’s longstanding goal of enhancing service options in limited entry markets.  UPS states that with three Hong Kong-Korea frequencies, UPS will continue to enhance its worldwide air freight network services, benefiting global shippers, businesses, and the U.S. economy. 

Tentative Decision

In the past when we have sought to allocate the significantly expanded rights available under our 2002 agreement with Hong Kong we have identified several policy goals as serving the public 

interest.  These included: maximizing the use of these valuable fifth-freedom rights while expanding the service choices for the U.S. shipper, both as to express and general cargo service; 

strengthening competition by U.S. carriers with respect to foreign carriers in the Pacific rim region; enhancing air carrier ability to improve operational efficiencies and service through hub connection possibilities; and promoting new entry into the U.S.-Hong Kong fifth-freedom market.
  Further, when we last allocated frequencies for the Hong Kong-Korea market, we endorsed a result that would enhance the diversity of service.
  We tentatively see no persuasive basis to pursue different policy objectives here.

Against this background, we have tentatively decided that the result that best serves our stated policy goals, and thereby best serves the public interest, is an allocation of one frequency to each of the three applicants.  We tentatively find that each applicant brings its own attributes to the market and can respond to a different aspect of shipper needs.  Allocating one frequency to FedEx will permit it to strengthen its AsiaOne network and provide greater shipping and competitive options for U.S. shippers worldwide, particularly those having need for express cargo carriage.  Allocating one frequency to Polar will address the needs of general freight shippers and will permit the carrier to enhance its Seoul hub operations and system network overall.  Allocating one frequency to UPS will bring a new entrant into the Hong Kong-Korea fifth-freedom market, and one that would provide a new option for both express and general freight shippers.  In short, we tentatively conclude that our proposed result would further our objective of strengthening U.S. carrier competition and enhancing service options.  Consistent with prior allocation of U.S.-Hong Kong fifth-freedom frequencies, “the totality of our proposed selections in this proceeding will promote the overall enhancement of competition in the marketplace.”
  Each applicant has shown that its use of one frequency will benefit the public interest.  Each carrier already provides service in the market (although one of the applicants, UPS, is currently limited to blind sector traffic only) and can make immediate use of the additional frequency.  

Economic Authority

To the extent necessary, we also propose to grant underlying economic authority to those carriers needing such authority in order to provide all-cargo services as tentatively allocated above.

Consistent with our standard practice, we propose to require that services using these frequencies be instituted within 90 days from the date of issuance of a final order in this proceeding.  We also propose, consistent with our standard practice, that the frequencies allocated in this proceeding will be subject to our standard 90-day dormancy condition, wherein any frequency not operated for a period of 90 days (once inaugurated) would be deemed dormant, except where service in the market is seasonal.  Where seasonal services are at issue, however, a carrier must notify the Department that its operations are of a seasonal nature; otherwise, the dormancy condition will apply.  Under the dormancy condition if any of the flights allocated are not used for 90 days 

(once inaugurated), the frequency allocation with respect to each unused frequency would expire automatically and the frequency would revert to the Department for reallocation.

Accordingly,

1. We tentatively allocate FedEx, Polar, and UPS one weekly roundtrip frequency each for U.S. carrier all-cargo services in the Hong Kong-Korea fifth-freedom market;

2. We tentatively grant, to the extent necessary, underlying economic authority to those carriers needing such authority in order to provide the all-cargo services in ordering paragraph 1;

3. We tentatively deny the requests of FedEx, Polar, and UPS for pendente lite authority;

4. We direct interested parties having objections to our tentative decision set forth in this order and in ordering paragraphs 1 and 3 above, to file their objections with the Department’s Docket Section, Docket OST-2005-22571, U.S. Department of Transportation, 400 Seventh Street, SW, Washington DC 20590, no later than ten (10) calendar days from the date of service of this order; answers thereto shall be filed no later than seven (7) calendar days thereafter;
 

5.  If timely and properly supported objections are filed, we will afford full consideration to the matters or issues raised by the objections before we take further action; and 

6. We will serve this order on the parties to the captioned docket of this order; the Hong Kong Economic and Trade Office in Washington, D.C., the U.S. Department of State (Office of Aviation Negotiations); and the Federal Aviation Administration.

By:  

Karan K. Bhatia

Assistant Secretary

for Aviation and International Affairs

(SEAL)

An electronic version of this order is available on the World Wide Web at 

http://dms.dot.gov//reports/reports_ aviation.asp

APPENDIX A

SUMMARY OF PROPOSED HONG KONG-SEOUL FIFTH-FREEDOM ALL-CARGO FREQUENCIES SERVICES

	Carrier


	Current Service
	Frequency Requested
	Start-Up Date
	Proposed Routing

(Origin To Destination)
	Day 

Scheduled
	Seasonality
	Equipment Type

	FedEx


	4 weekly flights

(HK to Seoul)

5 weekly flights

(Seoul to HK)
	1
	asap
	MEM-ANC-[NRT]-ICN-HKG-SFS

(NRT stop will cease to exist after 7/18/05)
HKG-ICN-SFS-[TPE]-ANC-IND

([ ] indicates a “blind sector” point vis-à-vis HKG)


	Mon/Tues

(MD-11)

Tues(A310)

Wed (MD-11)


	year-round
	A310 

(81,200 lbs. Gross Payload)

MD-11

(196,000 lbs. Gross Payload)



	Polar


	9 weekly flights

(of which 3 flights operate on blind sector basis)
	1
	asap
	NY-ANC-ICN-HKG

HKG-ICN-ANC-ORD-NY


	Tues


	year-round
	B747

	UPS


	6 days/week

on blind sector basis (Mon-Sat)
	1
	asap
	SDF-ANC-HKG-ICN-ANC-SDF
	Thurs


	year-round
	B747

MD-11

(conversion 11/05)


SUMMARY OF PROPOSED HONG KONG-SEOUL FIFTH-FREEDOM ALL-CARGO FREQUENCIES SERVICES

	Carrier


	Current Service
	Frequency Requested
	Start-Up Date
	Proposed Routing

(Origin To Destination)
	Day 

Scheduled
	Seasonality
	Equipment Type

	FedEx


	4 weekly flights

(HK to Seoul)

5 weekly flights

(Seoul to HK)
	3
	asap
	MEM-ANC-[NRT]-ICN-HKG-SFS

(NRT stop will cease to exist after 7/18/05)
HKG-ICN-SFS-[TPE]-ANC-IND

([ ] indicates a “blind sector” point vis-à-vis HKG)

MEM-ANC-ICN-HKG

MEM-ORD-ANC-ICN-HKG-SFS
	Mon/Tues

(MD-11)

Tues(A310)

Wed (MD-11)

Fri/Sat (MD-11)

Sat/Sun/Mon (MD-11)


	year-round
	A310 

(81,200 lbs. Gross Payload)

MD-11

(196,000 lbs. Gross Payload)



	Polar


	9 weekly flights

(of which 3 flights operate on blind sector basis)
	3
	asap
	NY-ANC-ICN-HKG

HKG-ICN-ANC-ORD-NY


	Tues/Wed

Wed/Thurs

Sat/Sun


	year-round
	B747

	UPS


	6 days/week

on blind sector basis (Mon-Sat)
	3
	asap
	SDF-ANC-HKG-ICN-ANC-SDF
	Thurs

Fri

Sat
	year-round
	B747

MD-11

(conversion 11/05)
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� The 56 frequencies are allocated as follows:  FedEx (21 frequencies): 12 Subic Bay, 6 Paris (5 via Almaty, Kazakhstan and 1 via Almaty, Kazakhstan and Mumbai per week), and 3 Seoul; UPS (19 frequencies): 12 Macapagal (Clark), Philippines (with 5 of these frequencies via Singapore, see UPS letter dated November 4, 2004, in Docket OST-2004-17279) and 6 Cologne (via Mumbai and Dubai with UPS being authorized to exercise fifth-freedom rights for Dubai on five of its six frequencies), and 1 Singapore; Northwest (5 frequencies): 4 Manila and 1 Seoul; Polar (7 frequencies): 6 Seoul and 1 Jakarta, Kalitta (4 frequencies): 2 Seoul and 2 Dubai (via Kuala Lumpur).


� Each of the applicants also requests some or all of the available frequencies on a pendente lite basis. Both FedEx and Polar request two frequencies and UPS requests three frequencies.  Each of the captioned applicants urges us to make an expedited decision, asserting that it could initiate service immediately.  After careful consideration of the applicants’ positions, along with all the circumstances before us, we have determined that the public interest is best served by our proceeding directly to a tentative decision on the authority at issue.  Thus, we will not award pendente lite authority.    


� FedEx Amendment No. 1 to Application for Immediate Allocation at 5.


� Polar Application for Frequency Allocation at 2.


� UPS Application at 1 and 2.


� See Order 2003-7-17 at 6.


� See Notice of Action Taken on Joint Motion of Federal Express, Polar, and UPS, dated May 11, 2004, in Docket OST-2004-17279.


� See Order 2003-7-17 at 9.


� As we have noted earlier, the frequencies allocated represent valuable rights obtained in exchange for rights to Hong Kong carriers.  Accordingly, we remind applicants that frequencies to be awarded are for weekly operations.  A scheduled carrier may not bank frequencies from one week to another.  Failure to use the frequencies on a weekly basis will result in the forfeiture of unused frequencies.


� Since we are providing for the filing of objections to our tentative decision, we will not entertain petitions for reconsideration of this order.





