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	Joint Complaint of

  AMERICAN AIRLINES, INC.

  UNITED AIR LINES, INC.

                   against

 ALITALIA-LINEE AEREE ITALIANE-

 S.p.A.

                      and

 THE GOVERNMENT OF ITALY

under Section 2(b) of the International Air Transportation Fair Competitive Practices Act, as amended
	Docket OST-2004-19790




ORDER

Summary

By this Order, we dismiss the Joint Complaint filed by American Airlines, Inc. and United Air Lines, Inc. (Joint Complainants) against Alitalia-Linee Aeree Italiane-S.p.A. (Alitalia) and the Government of Italy.

Background

Joint Complaint

On November 24, 2004, the Joint Complainants filed a complaint under Section 2(b) of the International Fair Competitive Practices Act, as amended, 49 U.S.C. 41310, against Alitalia and the Government of Italy.  The Joint Complainants allege that the Government of Italy is in violation of its obligations under Article 9 of the U.S.-Italy Air Transport Agreement, because the Government of Italy has failed to authorize the Joint Complainants to engage in third-country code sharing with their respective European airline partners, via European intermediate points, between the United States and Milan’s Linate airport.
  Specifically, they argue that the Italian carrier Alitalia serves the U.S.-Linate market in three ways:  (1) by on-line service between Linate and the U.S. with its own flights from Linate to a European gateway such as Rome or Paris connecting to code-share flights to the U.S. operated by Delta or Air France; (2) by its own aircraft via one-stop connections via Rome; and (3) by engaging in Linate-U.S. service by displaying the Air France code on the Alitalia-operated Linate-Paris segment connecting to Air France-operated transatlantic segments.  The Joint Complainants argue they have been denied the right to serve Linate with their European code-share partners and, thus, have been placed at a substantial disadvantage in competing for U.S.-Italy traffic.  The Joint Complainants request that the Department issue an order to show cause to condition the foreign air carrier permit held by Alitalia as follows:

Effective immediately, and until further order of the Department, the

holder and its agents

(a) shall not sell air transportation services to or from the United

States that originate or terminate at Milan’s Linate airport, and

(b) shall not display the designator code of any other carrier for

services to or from Milan’s Linate airport in conjunction with

services offered by that other carrier to or from the United States.


Procedures
Section 41310(d)(1) provides that the Department shall approve, deny, dismiss, or set a complaint for hearing, or institute other remedial procedures proposing remedial action, within 60 days after receipt of the complaint.  We may extend the period for taking action up to 90 days from the date of the complaint if we conclude that it is likely that the complaint can be resolved satisfactorily through negotiations.  We may further extend the action deadline up to 180 days from receipt of the complaint, in 30-day increments, if we find that governmental negotiations have progressed to a point that a satisfactory resolution of the complaint appears imminent.

By Order 2004-11-18 we instituted the above-captioned proceeding, inviting interested parties to submit answers and replies to the Joint Complaint.  By Notice served 

December 7, 2004, we extended the procedural deadline for answers and replies.  

Responsive Pleadings

Alitalia filed an answer opposing the Joint Complaint; the Government of Italy filed an answer proposing to arrange for meetings concerning matters raised in the Joint Complaint; and USAirways, Inc. filed an answer in support of the position that U.S. carriers should be able to engage in third-country code sharing with their European airline partners, via intermediate European points, between the U.S. and Milan’s Linate Airport.  American and United filed a joint reply.  Société Air France (Air France) filed a reply, to which American and United filed a contingent joint response.

Alitalia maintains that no violation of the bilateral agreement exists and that the complaint should be dismissed or denied.  It argues that by an Italian Government regulation, dated March 3, 2000, access to Milan’s Linate Airport is restricted to use for point-to-point intra-European Union operations by carriers of EU member states, and that under the U.S.-Italy agreement U.S. carriers may operate an intra-EU flight to/from Italy only as a part of a through-service on an intercontinental basis.
  It further states under Italian regulation only point-to-point intra-EU service is available at Linate.
  Alitalia states that American and United lack the underyling authority to operate to/from Linate.
  To conduct such operations, Alitalia maintains that American and United would require seventh-freedom or cabotage rights.

Alitalia also states that it “no longer displays for sale its own third-country codeshare service between Linate and the U.S., which is the primary focus of the Complaint…[and that] its display was the result of technical problems in providing discrete treatment of Linate airport service in CRS systems and has been corrected.”
  Therefore, it maintains that the most significant part of the Joint Complaint regarding its services, the alleged third-country code sharing, is now moot.
  It also maintains that its Linate-Rome service is not an integral part of an intercontinental service and that its connecting Linate-Rome domestic flights and its Rome-U.S. flights (including its code-share flight on Delta’s Rome-Atlanta operation) are legitimate services under the Linate regulation and the U.S.-Italy air services agreement.

Alitalia also argues that its U.S. services are “predominantly direct, nonstop flights using Malpensa [the other Milan airport],” and that “[o]nly a very small part of its Milan-U.S. traffic travels via Linate-Rome connecting services.”
  Consequently, it argues that there is no violation of the bilateral agreement.  It maintains, however, that should the U.S. adopt the position that a violation exists, under the bilateral a dispute resolution procedure is mandated involving formal consultations.

On reply, American and United argue that the Air Services Agreement with Italy guarantees the right of U.S. carriers to offer code-sharing service to Linate in competition with service offerings by Alitalia and other EU carriers and that the Government of Italy’s refusal to allow it violates the agreement.  They argue that the Joint Complaint should be approved and that sanctions should be imposed immediately, maintaining that such imposition “will increase the pressure on the Italian government to cease its discrimination.”
  

Air France takes no position on the merits of the Joint Complaint or whether Italy’s restrictions violate the “fair and equal opportunity to compete” clause of the US-Italy Open-Skies Agreement.
  However, it comments on one of the sanctions sought by the Joint Complainants since it would impact directly on Air France services.  Specifically, since the Joint Complainants seek prohibition of Alitalia’s displaying the code of another carrier (such as Air France) on its intra-European flights serving Linate when used by that other carrier to hold out US-Linate service, the reciprocal code sharing on the Paris-Linate route, currently engaged in by Air France and Alitalia, would be prohibited by the proposed sanction.  Air France argues that prohibiting Air France from code sharing on an intra-EU city-pair with another European carrier is not a proportional counter-measure.
  It argues that “Air France, like other European carriers, only offers US-Linate service to the traveling public by allowing passengers to combine its third and fourth freedom Linate-CDG flights with its third and fourth freedom CDG-US flights.”
  Thus, Air France maintains that the Department has no authority to prohibit Air France/Alitalia code sharing on Paris-Linate flights.

Air France further argues that “were the Department to adopt a sanction …that would deny Air France’s right to offer CDG-Linate services by placing its code on Alitalia CDG-Linate flights, Air France would be compelled to seek redress.”
  Thus, Air France urges the Department, should it approve the Joint Complaint, not to impose any sanction proposed by the Joint Complainants that would impact Air France’s CDG-Linate code-share service.

In response to Air France, the Joint Complainants argue that they are only interested in seeking competitive access to the Linate airport with their own code-share partners and that the complaint was motivated by the discriminatory policies of the Government of Italy in the administration of its Linate Airport policies.  The Joint Complainants argue that U.S. carriers such as American and United be allowed to offer online competition for U.S.-Linate traffic by code sharing on authorized services operating between EU gateways and Linate, which they maintain is expressly authorized by the U.S.-Italy Open Skies Agreement.

They also state that the proposed sanctions should only be applied if the Government of Italy continues discriminatorily to prohibit such service by American and United.

Subsequent Events
By Orders 2005-1-16, 2005-2-13, 2005-3-32 and 2005-5-9, we extended the action deadline through August 21, 2005, noting that efforts were continuing aimed at achieving a satisfactory resolution of the matters raised.  In this regard, U.S. and Italian government representatives consulted on the matters presented.  Furthermore, U.S. government representatives, during consultations with representatives of the EU in Brussels on June 14, specifically sought EU consideration of the code-share issues involved in the Joint Complaint.  As these various efforts were proceeding, it became clear that Alitalia no longer places its code on U.S.-third country-Linate services (i.e., Delta/Air France over Charles de Gaulle service).  In a July 15 submission, the Joint Complainants confirmed that they would not agree to a further extension of the statutory deadline, that is, beyond August 21.

Decision

Having fully reviewed the record before us, we have concluded that we should dismiss the Joint Complaint.

Critical to our conclusion is the joint complainants’ own recitation of the ways in which they asserted that Alitalia enjoyed an unfair advantage.  Specifically, they cited three forms of Alitalia service to the U.S. involving Linate:  (1) service on Alitalia’s own flights from Linate to a European gateway such as Rome or Paris, connecting to flights to the U.S. operated by Delta or Air France but holding out Alitalia’s code (third-country code-share service); (2) service on Alitalia’s own flights between Linate and Rome, connecting to Alitalia’s own Rome-U.S. flights; and (3) service originating at Linate on Alitalia Linate-Paris flights that also carry the Air France code, connecting in Paris to Air France-operated France-U.S. flights carrying the Air France code (but not the Alitalia code).

The record shows unequivocally that the first asserted advantage no longer exists.  Alitalia acknowledged that there had been a holding out that was in fact inconsistent with the Linate regulations, and it made clear that the third-country code sharing had now been eliminated.

We have now established, through diplomatic exchanges with the Italian Government, that plans are under way to eliminate the second form of asserted Alitalia advantage.   Once these plans are implemented, Alitalia will no longer be holding out Linate-originating one-stop connecting through service via Rome.

This leaves only one remaining area of asserted Alitalia unfair advantage, specifically the display of Air France’s code on the Alitalia-operated Linate-Paris flights that passengers can use to connect with Air France-operated transatlantic service to the United States.  We see this issue as raising broader implications than those centered exclusively on the U.S.-Italy relationship.  These flights are not operated under the U.S.-Italy Agreement and plainly involve the rights inter se of carriers operating under other air services regimes.  Furthermore, the specific relief that the Joint Complainants have requested would potentially involve agreements between the United States and other third countries.
  In weighing whether the record before us compels findings and relief in favor of the Joint Complainants, we must certainly consider whether the potential policy consequences of our action would ultimately advance the overall public interest, including the public interest in maintaining positive aviation relations with third-party governments.  In the circumstances before us, we cannot conclude at this time that finding for the Joint Complainants here on the remaining issue and according them the relief they seek would serve the public interest.  

At the same time, however, we consider a situation in which U.S. carriers are denied the right to provide code-share only services into Linate that can be and are provided by EU carriers to be contrary to the spirit of an open-skies agreement.  Therefore, we are continuing to pursue the issues posed by the Joint Complaint in the context of our ongoing dialogue with the EU.  We see this as a forum well-suited to considering the full 

potential implications of the Joint Complaint and to achieving such comprehensive solutions as may be needed.   Should resolution not be reached we reserve the right to revisit this matter.

ACCORDINGLY,

1. We dismiss the Joint Complaint in Docket OST-2004-19790; and

2. We will serve this order on all parties served with the application.

By:

KARAN K. BHATIA

Assistant Secretary for

Aviation and International Affairs

(SEAL)

An electronic version of this order is available on the World Wide Web at

http://dms.dot.gov//reports/reports_aviation.asp
� The Joint Complainants state that Article 9 provides that “each Party shall allow a fair and equal opportunity for the designated airlines of both Parties to compete in international air transportation covered by this Agreement.”  The Joint Complainants also state that “codesharing (including third-country codesharing) between the United States and Italy is specifically authorized by Article 9(BIS) of the U.S.-Italy Air Transport Agreement as amended.”  Complaint at 2.


� Complaint at 7.


� Answer of Alitalia at 2.


� Id.


� Answer of Alitalia at 8.  Alitalia also notes that its code-share partner Delta cannot place its code on Alitalia’s flights to/from Linate.


� Answer of Alitalia at 3..  See also Answer at 9.


�Answer of Alitalia at 10.  It also argues that the Joint Complainants in their Answer for Motion for Extension of Answer Date, erroneously asserted that such service continued to be displayed on the SABRE CRS system and that the attachment to their Answer showed only Air France services—not Alitalia services.


� Id.


� Id. at 3.  Alitalia also states that American and United have unlimited ability to serve Malpensa on a nonstop basis or by operating their own aircraft via intermediate points in Europe or by code-share connections on their respective European alliance partners; that at Linate “they can sell interline connecting services between the U.S. and Linate by joint alliance offerings” and that “the only difference between such alliance interline service and Alitalia’s connections at Rome, is that the ticket for the intra-Europe segment to/from Linate must be issued by the European partner”—thus, maintaining that “their alleged ‘competitive disadvantage’ compared to Alitalia’s connecting service at Rome cannot be regarded as significant.” (Answer at 12)


� Joint Reply of American and United at 11.


� Reply of Société Air France, at 2.


� Id., at 3. 


� Id.


� Id., at 3-4.


� Id., at 4.


� Contingent Joint Response of American and United, at 2.


� The Joint Complainants further urged that the Department impose an additional sanction against Alitalia, specifically, that Alitalia be precluded from marketing any services under the AZ designator code that originate or terminate at either Reagan Washington National or New York LaGuardia Airports.  The Joint Complainants indicated their willingness to agree to a three-month deferral of the effective date of any sanction imposed, in order to facilitate a diplomatic solution of the remaining issues.  Joint Statement of American and United, at 2.  


� Answer of Alitalia at 9-10.


� The Joint Complaints ask us to condition Alitalia’s authority so that Alitalia “shall not display the designator code of any other carriers for services to or from Milan’s Linate airport in conjunction with services offered by that other carrier to or from the United States.” Joint Complaint at 7.





