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June 20, 2005

Docket Clerk

Attn: Docket No. OST-97-2550

Department of Transportation

400 7th Street, S.W.

Room PL401

Washington, D.C. 20590


Re:
Comments of HMSHost Corporation to the Supplemental Notice of 
Proposed Rulemaking on Participation by Disadvantaged Business 
Enterprises in 
Airport Concessions
To the Docket Clerk:


These comments are filed by HMSHost Corporation (“HMSHost”) in response to the Department of Transportation’s (the “Department”) Supplemental Notice of Proposed Rulemaking (“SNPRM”) published in the Federal Register on March 22, 2005.  The SNPRM was published concurrently with the Department’s Final Rule (the “Final Rule”) governing participation by disadvantaged business enterprises in airport concessions.


HMSHost is the world’s leading provider of airport concessions and operates over 2,200 facilities at 74 airports worldwide.  In the United States, HMSHost operates in 18 of the 20 largest airports, including Chicago O’Hare, Atlanta, Los Angeles, Dallas/Ft. Worth, and the three principal airports serving New York City.  HMSHost had 2004 annual revenues in excess of $1.6 billion and is a subsidiary of Autogrill Group, Inc., which also is the parent of Anton Airfood, Inc., another U.S.-based airport concessionaire.

Scope of Request for Comments

In its SNPRM, the Department indicates that it is seeking further comment on the issue of business size standards for the airport concessions Disadvantaged Business Enterprise (“DBE”) program and is also requesting comments on issues such as additional measures to combat fraud and abuse in the DBE program.  The Department is also seeking comment on whether it should provide greater flexibility to airports and other participants in meeting the DBE program requirements.  In its Final Rule, the Department noted that joint ventures have become a problematic part of the DBE program and indicated that further guidance would be forthcoming on that issue.  Although that issue is not technically within the scope of the SNPRM, HMSHost encourages the Department to provide that guidance as quickly as possible.

HMSHost Comments
A.
Additional Provisions to Combat Fraud and Abuse

The Department is seeking comment on whether there is additional information that airport DBEs should report that would enable airports and the Department to better monitor the eligibility and the ongoing performance of DBEs.


HMSHost is firmly committed to combating fraud in the airport concessions DBE program and has adopted explicit corporate policies on the issue.  HMSHost commends and supports the Department’s Inspector General and his staff in their efforts to uncover and prosecute fraud in airport DBE programs.  Concessionaires have a responsibility to act when they have reason to believe a problem exists, and HMSHost supports those provisions of the Final Rule that clearly identify those duties.  Nevertheless, airport authorities and their certifying agencies are the first line of defense against fraud in the DBE program.


Combating fraud should begin with the initial certification.  The certification standards must allow the certifying agencies to determine whether an applicant has incorporated more than one DBE firm or otherwise hidden assets in order to qualify for participation in the program.  The Department can eliminate much of the fraud in the program if, at the outset, it designs and enforces rigorous certification standards that ensure only those individuals who are truly disadvantaged are certified.


The Final Rule requires a three-year recertification schedule, beginning in 2006.  HMSHost urges the Department to modify the rule to require DBEs to submit annual reports of the following information:

· All of the assets of the individual owners of the DBE firm, including interests in other businesses.

· If the owners of the DBE have made representations that certain assets have been committed to the business (and thus are excluded from the personal net worth calculation), the owners should be required every year to prove that those assets are, in fact, dedicated to the DBE business.

· Since the purpose of the DBE program is to enable disadvantaged individuals to grow to the point where they do not need the assistance of the program, the individual DBE owners should be required to annually report on their efforts to gain independence (i.e., any training they have sought, employees they have hired, education they are pursuing, etc.).


Before each recertification, the DBE owners should be required to make presentations to the certifying agency on their activities in operating the business.  Similarly, airports and the certifying agencies should be required before each recertification to make site visits and interview employees, vendors, and others associated with the DBE firm to determine how they perceive the role of the individual DBE owners in the management of the firm.


In addition to the enhanced role for airports and certifying agencies, the Department should require airport concessionaires to submit to the Inspector General an annual and confidential “DBE Report” summarizing the concessionaire’s self-analysis of its DBE policies and practices, and identifying any joint venture, subtenant, or other relationship with an airport DBE which the concessionaire reasonably believes requires disclosures to the Department.  The Department should consider a legal privilege from enforcement action for disclosures made in good faith and in a timely manner, and for which the concessionaire has undertaken or proposes to undertake reasonable remedial action.

B.
Proposals to Alter the DBE Size Standards

The Department is seeking comment on four proposals to adjust the current $30 million three-year average annual gross receipts size standard.  The first proposal would keep the existing size standard but would subtract from a firm’s gross receipts the concession or lease fees it pays to the airport.  The second option would be to adjust the $30 million standard—in place since 1992—for inflation (the inflation-adjusted standard today would be approximately $40.57 million).  The third proposal would make the Part 23 size standard equivalent to the Part 26 size standard by basing it on the small business size standards established by the Small Business Administration.  The fourth and final proposal would create an employee-based size standard, rather than the current dollar-based standard.


HMSHost supports the second option.  The airport concessions business is capital-intensive and requires substantial revenues to enter.  The $40 million standard, which itself should be periodically adjusted for inflation, will ensure a healthy pool of qualified DBE firms while also limiting the program to those small businesses that are truly disadvantaged.

C.
Proposals to Improve DBE Program Flexibility

The Department is seeking comment on whether there should be any additional provisions to give greater flexibility to airports and other participants in meeting the DBE requirements.  In the SNPRM, the Department asks whether airports that consistently meet overall goals over a given period of years should be excused from future goal setting and whether smaller airports (those with concession revenue of less than $200,000) should exempted from the goal-setting requirements of the DBE program.


HMSHost believes it would not be in the public interest to excuse historically compliant airports from future goal setting submissions.  Enforcement and oversight are essential to compliance with the DBE program requirements.  Sufficient enforcement and oversight depends upon the Department’s active involvement in monitoring airport compliance with all aspects of the DBE program, including the prohibition against set-asides and quotas.  A relaxation in the requirement that airports submit future goal setting to the Department for review will almost certainly increase the risk of abuse and will lead to inconsistent compliance with key aspects of the DBE program.


We look forward to further cooperation with the Department in this rulemaking process and urge the adoption of a revised Final Rule as soon as practicable.

Respectfully submitted,
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