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ANSWER OF AIR CARRIER ASSOCAITION OF AMERICA

The Air Carrier Association of America (“ACAA”) hereby responds to the Petition filed by JetBlue Airways Corporation (“JetBlue”) for an exemption from the on-board wheelchair storage requirements
.  ACAA fully appreciates the issues raised by JetBlue.  Various carriers have explored alternative approaches to the requirements set forth in 14 C.F.R. § 328.21(a)(2) that would provide full access and service to passengers traveling with wheelchairs while limiting overall costs for carriers, however those carriers were unable to reach any alternative agreement with the Department of Transportation (“Department”) and therefore have met the requirements of  Section 328.21(a)(2).  

JetBlue has asked for an exemption from the on-board stowage requirements for 

wheelchairs under 14 C.F.R § 328.21(a)(2) that states:


“(2) Aircraft with 100 or more passenger seats shall have a priority space in the cabin 

designated for stowage of at least one folding wheelchair.”

This requirement applies to all new aircraft operated under 14 C.F.R. Part 121 and 

aircraft delivered two years after the effective date of the regulation, April 5, 1990.  JetBlue has asked for an exemption from the on-board wheelchair stowage requirement for its Embraer E-190 (“E-190”) aircraft, which is a 100 seat aircraft, although it could have a larger number of seats.   Although JetBlue acknowledges that the regulations require E-190 aircraft to have priority space in the cabin for stowage of one folding wheelchair, it asks that it be permitted to stow all wheelchairs in the “forward cargo compartment” on the E-190 and have those wheelchairs brought to the door of the aircraft immediately upon landing. 


JetBlue claims that if it had to comply with Section 382.21, it would be required it to dedicate space otherwise available for revenue generation to wheelchair stowage, and that this places an undue burden on JetBlue.  That same “burden” has been placed, by Section 381.21, on all carriers operating this size aircraft.  A number of aircraft, including the Boeing 717, the Airbus A318, and the new Bombardier C-service aircraft have similar size and stowage issues.  Operators of all of these aircraft have faced the same requirements.  As such, this is not an issue that should be addressed through individual exemptions.


The selection of 100 seats as a threshold for this regulatory requirement created a clear line from which all Part 121 carriers can base their business decisions and competitive strategies.  Section 382.21(a) (2) has been in place since 1990.  Carriers that have introduced aircraft and have had aircraft delivered after April 5, 1992, must meet this 100-seat mandate.  Every Part 121 carrier electing to operate an aircraft with 100 or more seats has had to comply with the wheelchair stowage requirements on all aircraft.  Multiple carriers have made significant accommodations to meet the wheelchair stowage requirement, including modifying aircraft and at times utilizing revenue generating seats to meet this mandate. JetBlue was fully aware of this requirement when it purchased these aircraft and was considering purchase of this aircraft.


On January 25, Embraer introduced new versions of the Embraer 190 and Embraer 195 (the 100 and 110-seat aircraft of its brand new model E-Jet-Family).  In announcing the new aircraft, Embraer stated, “the 170/190 Family of 70 to 110-seat E-Jets is a new-generation of commercial aircraft featuring advanced engineering design, exceptional performance, superior operating economics, and a spacious cabin.” They added, “the Embraer 190/195 AR versions have structural reinforcements in the fuselage, wings, pylons and flight control surfaces that allow the aircraft to be operated at higher Maximum Takeoff Weight and Maximum Landing Weight, translating in up to 300 nautical miles (nm) additional range, depending on specific operational conditions of each individual airline.”


The new Advanced Range (AR) versions were introduced to meet current and potential customer requirements for increased range and operating flexibility.  According to an Embrear press release, “JetBlue, the launch customer for the Embraer 190, is also the first operator to opt for the new AR version, converting its order of 100 firm aircraft plus 100 options from LR (Long Range) into AR.”  Therefore, JetBlue is apparently now seeking an exemption for the AR aircraft.


David Berger, JetBlue’s President and COO noted his company’s switch to the “AR Version” by stating, “We’re very excited to be the launch customer of the Embraer 190 AR aircraft and look forward to bringing JetBlue’s unique product and service to communities that have been eagerly anticipating low fares.  With the Embraer 190’s new longer range capability, we now have many more opportunities to introduce JetBlue to new communities as well as some routes we currently serve.”


Requiring JetBlue to comply with this regulation does not unfairly disadvantage JetBlue.  JetBlue should meet the same requirements as all other operators.  The cabin on the Embraer aircraft is not much different in size from the 717 and other similar aircraft.  It is not a “new” sized aircraft.  The cabin area where AirTran Airways and other carriers store wheelchairs is very similar to the cabin area available on JetBlue aircraft. The cabin width of an E190 or E195 and the cabin width of 717 are very similar.  In fact, it would be easier to store a wheelchair on an Embraer than on a 717.  Nevertheless, carriers utilizing 717s have met the on-board stowage requirements.  All carriers have had “revenue” impacts because of the need to block certain seats on flights.  The annual economic impact of this rule on carriers operating 717s is in the tens of millions of dollars.  Exempting JetBlue from compliance from the wheelchair stowage requirements would unfairly disadvantage all those carriers that have reduced revenue-generating space on aircraft as a result of their compliance with current wheelchair stowage requirements.


JetBlue has provided no information to explain how the Embraer 190 or 195 is unique compared to other aircraft of similar size and why they cannot take similar actions as those taken by  the operators of other aircraft to comply with the Department wheelchair requirements.  As Embraer noted it its press release, its “195” aircraft have as many as 110 seats.  If JetBlue is granted an exemption from the current regulation based upon an arbitrary departure from the 100-seat rule, what basis would exist for denying a similar exemption request to a carrier operating a 101, 105, or 110 seat aircraft?  JetBlue has not explained what would happen if an operator of a 101, 105, or 110 seat Embraer AR asked for a similar exemption.   The denial of any future request for exemption would necessarily become arbitrary once the 100-seat threshold is no longer the standard.


JetBlue claims that priority stowage of wheelchairs in the forward cargo compartment on the E-190 and delivery to the door of the aircraft immediately upon landing “will accommodate the purpose of the rule as written.”  If that is the case, than the rule needs to be amended so that all wheelchairs are handled as proposed by JetBlue.    



If the Department grants relief to JetBlue, the Department must grant similar relief to all carriers to provide “priority” stowage for wheelchairs in the cargo compartment of an aircraft, rather than in the passenger cabin.  If the exemption is approved, the Department would create a special regulatory waiver for JetBlue, although other carriers are in identical positions.  This would create an unfair situation.  Therefore, the Department should deny this petition.
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_____________

Shannon Gray

� ACAA members include AirTran Airways, Frontier Airlines and Spirit Airlines.


� JetBlue should be required to submit new information to the Department to explain why it needs an exemption from Section 382-21(a)(2) for this new aircraft.
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