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Intervenor Airports Council International-North America (“ACI-NA”) is greatly concerned that, if granted, the motion of the airline complainants to designate new witnesses not included with their Complaint and, indeed, some of whom were not even included with their Reply to the Answer, would seriously undermine the integrity and fundamental fairness of the expedited airport-airline dispute resolution process.


Establishment and implementation of fair procedures to resolve airport-airline fee disputes has been extremely important to airports.  As a result, ACI-NA and its individual airport members were deeply involved in the enactment of the airport-airline dispute resolution legislation, 49 U.S.C. § 47129 (2000 & Supp. II 2004), and followed closely the promulgation of regulations thereunder by the Department of Transportation (“Department”), 14 C.F.R § 302, subpart F (2004). 


Under the legislation, there is an extremely short, one hundred and twenty (120) day timetable for the resolution of airport-airline fee disputes.  49 U.S.C. § 47129(c).  The Department promulgated procedural regulations under which a decision can be rendered by the Department in this timeframe while providing complaining airlines and airports with the opportunity to present their cases and rebut the other side’s case.  14 C.F.R. § 302, subpart F.  In reality, airports have only a small portion of the 120-day process in which to defend their fees.  An airport’s answer and all supporting evidence is due 14 days after the complaint is served.  14 C.F.R. § 302.604(c).  The hearing and post-hearing briefs are usually concluded within roughly 60 days of the complaint.  Then the Administrative Law Judge (“ALJ”) issues a recommended decision and, as in this case, briefs to the Department decisionmaker and reply briefs are due within a week of the ALJ’s recommended decision.  Instituting Order, Order 2005-3-21, March 16, 2005 (“Order”) at 27; Scheduling Order, served March 18, 2005 at 1.  


In light of these daunting deadlines, a fundamental requirement of this process is that the complaint must “set forth the entire grounds” relied upon including “all supporting testimony and exhibits on which the filing party intends to rely.”  14 C.F.R. § 302.603(a).  This is absolutely essential if airports are to have the opportunity to adequately defend their fees.        


Fundamental fairness requires that Complainants not be able to hide, like snakes in the grass, until the eve of the hearing, long after all prescribed pleadings and evidence are due, before designating their witnesses and submitting their testimony.  Although Complainants allege that the Port Authority’s consultation concerning the fees was inadequate, the Order specifically provided that the adequacy of consultation was not an issue to be considered in this proceeding.  Order at 24.  Rather, in order to address any concerns the Department had with the adequacy of the consultation, the Order explicitly made two minor exceptions to the rule that all testimony and evidence must be contained in the complaint.  Order at 22.  It ordered the Port Authority to produce certain additional data, and it provided that Complainants could introduce new testimony to rebut that data for “good cause” shown.  Id. 

Thus, it is clear from the Order that Complainants are only allowed to introduce new evidence to the limited extent that such evidence responds directly to the additional data the Order required the Port Authority to supply.  Complainants, in recognition of this requirement, have asserted that each witness’s testimony relates to points “established,” “gleaned,” or “revealed” by newly produced documents.  Joint Complainants’ Motion at 3-4.  However, some of the proposed testimony, on its face, appears unrelated to the Port Authority’s supplemental submission, such as the methodologies used at other airports and the fact that the remaining carriers would be charged for the costs of Terminal B when Continental moved to Terminal C.  Joint Complainants’ Motion at 4.  On other points, ACI-NA does not have knowledge of whether specific testimony truly relates to the supplemental submission.  We would urge that any claimed relationship to the new data be reviewed carefully to ensure that Complainants are not seeking a back door entrance for testimony that should have been submitted earlier. 

The Order provides clear guidance on the standard for such review in its directive to the ALJ concerning the disposition of the Port Authority’s challenge to Complainants’ Reply Declarations.  The Order instructs the ALJ that only “those declarations [which] properly address new issues raised in the answer” are admissible.  Order at 3.    

 
The narrowness of the exceptions granted by the Instituting Order is evident throughout the Order.  Specifically, on page two, the Order states that “the Complainants’ ability to present their case may be circumscribed by the limitations of their own pleadings.  This case is unusual because the Complainants did not file any testimony with their complaint, which the rules require.”  Order at 2.


Moreover,  “the ALJ . . . should not allow any party to introduce additional evidence except for good cause, for example, if a party was unable to submit relevant and material evidence earlier due to its inability to obtain it from an opposing party.”  Order at 28.


Thus, the burden is on the Complainants to show that such evidence could not have been introduced earlier because of the opposing party’s failure to disclose.  Order at 22.  As noted above, the Order set forth explicitly the additional information the Port Authority was required to disclose.  Order at 32-33.


Complainants should not be permitted to submit into evidence any portions of their reply declarations unless they can clearly establish that it would have been impossible for them to have submitted such portions prior to the Port Authority’s Answer.  Similarly, Complainants should not be permitted to designate any additional witnesses or provide testimony from such witnesses, unless they can show that it was impossible for them to designate such additional witnesses and supply such testimony at the time of their Reply.  Complainants’ Motion has made no such showing.  Instead, it merely contains flat assertions that the proposed testimony is based on new evidence, but that is not sufficient.  Instead, each piece of late-proffered testimony should be scrutinized to ensure that it meets this test.  The Instituting Order makes clear that the Complainants should not now be permitted to correct the failings of their own earlier submissions.  Order at 2.  


The ruling on the Complainants’ Motion has great significance for airports nationwide and for the conduct of future § 47129 proceedings.  Over the years, ACI-NA has worked to assure that the Department’s procedures provide fairness to airports forced to defend their fees in a fast-track proceeding.  Denial of Complainant’s motion to the extent that it seeks to introduce testimony that could have been introduced earlier will ensure that those procedures, as carried out, provide such fairness.  So, too, will granting the Respondents’ Motion to Strike all 

portions of Complainants’ reply declarations except any that truly respond to new 

information contained in the Port Authority’s Answer and evidentiary submissions.
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