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ACI-NA is submitting the following comments on behalf of the 51 U.S. airports participating in the ACI-NA U.S. International Air Service Program in response to DOT’s Notice of Proposed Rulemaking (NPRM) on Charter Rules for Foreign Direct Air Carriers.  ACI-NA represents the state, regional and local government bodies that own and operate the principal airports served by the scheduled carriers in the United States and Canada.   The U.S. airports participating in the Program have a vital economic interest in improved and expanded international air service.


The DOT NPRM stems from the petition by the National Air Carrier Association (NACA) to tighten DOT’s rules governing applications by foreign carriers to operate certain types of charters.  In May 2002, ACI-NA filed comments on the NACA petition as well. 


ACI-NA strongly supports the proposed approach outlined in DOT’s NPRM, primarily because we agree with DOT’s proposed decision not to adopt NACA’s requests for a substantially equivalent reciprocity test or a right of first refusal for U.S. carriers.  We believe such restrictive measures would undermine the U.S. Government’s liberal international aviation objectives with negative consequences for a wide range of U.S. interests including U.S. airports and the communities they serve.  


ACI-NA has no problem with DOT’s proposal to amend its regulations to include definitions of sixth and seventh freedom charters, provided that they do not create problems for U.S. carriers abroad, and to amend DOT Form 4540 to require that the applying foreign carrier provide evidence that its home country provides reciprocal treatment to U.S. carriers to operate similar charters, provided that the filing is not made too burdensome.


We recommend that DOT consider amending its rules to specifically cite the value of a proposed international charter to U.S. airports and their local economies, as one of the public interest factors it considers when reviewing charter applications by foreign carriers.

 Reliance on Fifth Freedom Traffic


ACI-NA continues to question why DOT wants to include a calculation of a carrier’s reliance on fifth, sixth and seventh freedom traffic in deciding whether to approve a foreign carrier’s application.  The key considerations for DOT in reviewing an application should be the degree of reciprocity granted to U.S. carriers by the foreign government in question and the potential benefits of the charters to U.S. airports and their local economies, travelers, shippers and the national economy.

Substantially Equivalent Reciprocity


NACA requested that DOT consider whether there is a passenger charter market originating in the foreign carrier’s home country which is comparable in size to the U.S. international market that foreign carrier is seeking to serve or “substantially equivalent reciprocity.”  


ACI-NA strongly urges DOT to confirm in its final order that it will not adopt a standard of “substantially equivalent reciprocity”.  ACI-NA strongly opposes such a standard, which would view the value of a service, purely in terms of the benefits to U.S. carriers and ignore the interests of U.S. airports and their local economies and consumers.  The charters at issue provide U.S. airports with the opportunity to obtain new or competitive international air service.  If a foreign carrier is willing to operate charters from/to a U.S. airport and serve that U.S. community, those charters should not be placed in jeopardy by a “substantially equivalent reciprocity” test.  We are also concerned that such a standard could backfire on U.S. interests should other countries decide to follow suit with respect to charters, wet leasing or other types of  international air service.  

Right of First Refusal


NACA requested that DOT establish a right of first refusal for all seventh freedom charters originating in the U.S., meaning that DOT should deny an application by a foreign carrier when a U.S. carrier offers an aircraft meeting certain conditions, except significantly pricing.


ACI-NA strongly urges DOT to confirm in its final order that it will not adopt a right of first refusal for U.S. carriers.  Indeed, the U.S. has pursued provisions in its air service agreements, which prohibit the right of first refusal in ways that would be inconsistent with the purposes of the agreement.  As stated in our  previous comments, ACI-NA opposes the creation of such a protectionist mechanism which would be detrimental to many U.S. interests by circumscribing the flexibility of charterers to negotiate the best deals for their customers, damage U.S. Government credibility and leverage in eliminating similar practices by other countries and undermine U.S. ability to implement its liberalization objectives.  All of these results would be injurious to U.S. airports and their communities.

Conclusion


ACI-NA supports DOT’s proposed decisions in the NPRM.   We are particularly supportive of DOT’s indications that it will not adopt a “substantially equivalent reciprocity” test or a right of first refusal for U.S. carriers.
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