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Communications with respect to this document should be served on:

Ronald A. Lane

Chief Marketing Officer

POLAR AIR CARGO, INC.

100 Oceangate, 15th Floor

Long Beach, CA  90802

(562) 528-7236 – Telephone

(562) 436-9333 – Fax

ron.lane@polaraircargo.com

Kevin P. Montgomery

POLAR AIR CARGO, INC.

1747 Pennsylvania Ave. N.W., Suite 875

Washington, D.C.  20006

(202) 828-1002 - Telephone

(202) 828-1003 – Fax

kevin.montgomery@polaraircargo.com

March 18, 2004
John W. Dietrich

Sr. Vice President, General Counsel &

    Chief Human Resources Officer

ATLAS AIR, INC.

2000 Westchester Avenue

Purchase, NY 10577-2543

(914) 701-8327 - Telephone

(914) 701-8333 - Fax

jdietrich@atlasair.com

Russell E. Pommer

Associate General Counsel &

    Director of Regulatory Affairs

ATLAS AIR, INC.

1747 Pennsylvania Ave. N.W., Suite 875

Washington, D.C.  20006

(202) 822-9121 - Telephone

(202) 822-9152 – Fax

rpommer@atlasair.com

NOTICE:  Any person may support or oppose this application by filing an answer on or before  April 8, 2004 and serving a copy on counsel for the joint applicants and all persons served with this application.
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Atlas Air, Inc. (“Atlas”) and Polar Air Cargo, Inc. (“Polar”), collectively the “Joint Applicants,” request that the Department approve pursuant to 49 U.S.C. §41105, or in the alternative disclaim jurisdiction over, the transfer of Atlas’ U.S.-Brazil all-cargo designation, ten all-cargo frequencies, related dormancy waiver and U.S.-Curitaba/ Fortaleza exemption authority to Polar.  The Joint Applicants also request that the Department, at an appropriate time following receipt of notification from the Joint Applicants, (1) effectuate the transfer that has been approved and (2) obtain from the U.S. Department of State a U.S. diplomatic note to Brazil revalidating Polar’s designation as one of the four U.S. carriers permanently authorized to conduct U.S.-Brazil scheduled all-cargo services (in lieu of Atlas) and designating Atlas to provide code-share-only service between the United States and Brazil in accordance with Annex I, Section II of the U.S.-Brazil air transport agreement.  The basis for these requests is set forth below.   

I.
FACTUAL BACKGROUND 


Atlas and Polar are individually and separately licensed air carriers providing  foreign and interstate air transportation pursuant to DOT-issued certificates of public convenience and necessity and exemptions.  Each has been found to be a citizen of the United States within the meaning of 49 U.S.C. §40102(a)(15) and fit, willing and able to engage in the air transportation for which it holds authority.
  Each of the two air carriers is wholly owned by Atlas Air Worldwide Holdings, Inc. (“AAWH”). 


Polar started operating scheduled all-cargo service to Brazil in 1996, following its receipt of certificate authority, a designation and a frequency allocation in the U.S.-Brazil All-Cargo Service Proceeding, Order 96-6-12.  Five years later, Atlas began its own scheduled Brazil service as a result of being the successful applicant in the 2000 U.S.-Brazil All-Cargo Service Case, Order 2001-4-32.  Atlas and Polar subsequently expanded their U.S.-Brazil route authorities by securing DOT exemptions to provide scheduled all-cargo service between the United States, via intermediate points, and points in Brazil and beyond, to the extent permitted by the U.S.-Brazil aviation agreement.  Order 2001-7-13.  Atlas also obtained exemption authority to serve Curitiba and Fortaleza, Brazil on an extrabilateral basis.  See Docket OST-2001-10400, Notice of Action Taken, issued September 19, 2001.  That authority currently is effective through June 10, 2005.  Docket OST-2001-10400, Notice of Action Taken, issued June 10, 2003.  
During that time period, Atlas and Polar were independently owned.  In July 2001, Atlas’ parent, AAWH, reached agreement with Polar’s parent, Polar Air Cargo Holdings, Inc., a subsidiary of GE Capital Aviation Services, for AAWH to acquire all the outstanding and issued stock of Polar.  AAWH stated its intent at that time for Atlas and Polar to continue to operate as separate airlines, with separate certificates; yet the common ownership of the two carriers necessitated DOT approval under the Department’s de facto route transfer doctrine.  In Joint Application of Atlas Air Worldwide Holdings, Inc. et al., Order 2002-5-24, the Department approved the de facto transfer of most of Polar’s international route authorities to Polar under its new owner, AAWH.  Excluded from approval, however, was the proposed de facto transfer of Polar’s Brazil designation and four frequencies.  According to the show-cause order:

Our international aviation policy objectives include seeking to ensure that in limited-entry markets, all available autho​rity is fully allocated among competing U.S. carriers.  .  .  .  While the Joint Applicants argue that Polar and Atlas Air will be maintained as separate companies, we cannot tentatively conclude that, in this highly restricted market, the public interest would be better served by having two of the four designated airlines under single corporate control serve a market previously served by four unrelated airlines.

Order 2001-12-15 (emphasis added).  In its final order, Order 2002-5-24, the Department affirmed that conclusion, denied the de facto transfer of Polar’s designation and frequencies and announced that it shortly would institute a carrier selection proceeding in which to reaward those rights.

 As a result of Order 2002-5-24, Polar’s designation and four frequencies reverted to the Department for reallocation.  Polar, however, was granted the right to continue to operate to Brazil on a transitory basis until the successful applicant in the 2002 U.S.-Brazil All-Cargo Service Proceeding could start service.  In Order 2003-5-27, the Department awarded the Brazil all-cargo rights at issue to Evergreen International Airlines.  However, Evergreen never was able to start service and, in late September 2003, elected to relinquish its rights, automatically activating Gemini Air Cargo’s back-up authority.  Yet that carrier, too, decided to relinquish its Brazil authority.  Because a new all-cargo carrier has not yet commenced service under the one remaining designation, the event triggering the end of Polar’s ability to operate to/from Brazil on a scheduled basis has not yet occurred.


In May 2002, when the Department decided that Polar would eventually have to relinquish its Brazil designation and frequencies in order to prevent two carriers under common ownership from serving Brazil, commercial circumstances were very different than they are today.  Atlas had what appeared to be a promising source of Brazil traffic and held more than twice as many Brazil frequencies as Polar (ten versus four).  Required by the Department to surrender one of the Brazil designations and attendant frequencies, AAWH, Atlas and Polar concluded that relinquishing Polar’s right to operate to Brazil – as envisioned by the Department – was the sensible and appropriate course.

In ensuing months, circumstances changed in a number of important ways.  Among other things, Polar continued to expand its global scheduled air cargo network, going from serving 11 international destinations in 2001 to 23 by 2003.    The expansion has accentuated Polar’s need to maintain Brazil as a point of service in its global network of scheduled services.  Conversely, during the same period, Atlas lost its primary source of traffic and began to refocus on its core ACMI
 business.  The end result has been Polar’s maintenance of a Brazil presence through an arrangement with Atlas whereby Polar provides Atlas with aircraft, which operate under the Atlas designator code, and markets and sells the entire capacity of the flights on a block-space basis.   Additionally, Atlas has had to request a series of dormancy waivers for certain of its ten Brazil all-cargo frequencies; the current waiver is applicable to four frequencies through September 30, 2004.  See Docket OST-2002-11985, Notice of Action Taken, issued September 25, 2003.

By building a presence in the Brazil scheduled market for the past six years, Polar has created a familiar brand of service, a sound basis of business and a valuable point of service in its global network.  The uncertain status of Polar’s rights, however, threatens to diminish the commercial worth of the Brazil service – not only because the operating rights may terminate relatively soon but also because the Brazilian authorities have indicated that Polar soon may no longer be permitted to hold out service in its own name.

These are important considerations in the restructuring that AAWH, Atlas and Polar have set in motion.  The principals have produced a business plan that will enable Polar to draw more effectively on its strengths as a scheduled network carrier and Atlas to draw more benefit from its position as a leading provider of ACMI services.  On January 30, 2004, AAWH, Atlas and Polar filed voluntary petitions for protection under Chapter 11 of the U.S. Bankruptcy Code in the U.S. Bankruptcy Court for the Southern District of Florida.  The debtors’ business plan for Years 2004 – 2007 accommodates the transfer of the Brazil designation and associated rights
 from Atlas to Polar.  On February 20, 2004, Atlas filed a motion in the Bankruptcy Court for authority to transfer the referenced Brazil rights to Polar.


II.
THE DEPARTMENT SHOULD APPROVE OR DISCLAIM JURISDICTION OVER THE PROPOSED ROUTE TRANSFER
As explained below, the simplest and most expeditious procedural vehicle for completion of the U.S. regulatory process may be for the Department to disclaim jurisdiction over the proposed transfer of Atlas’ designation, ten frequencies, frequency dormancy waiver and Curitaba/Fortaleza exemption authority.  If the Department believes that course inappropriate, we request approval of the transfer pursuant to 49 U.S.C. §41105.


On various occasions, the Department has disclaimed jurisdiction over intra-corporate route conveyances and reissued authority to newly-created entities without making the route transfer approval findings otherwise required by 49 U.S.C. §41105.  See, e.g. Application of Atlantic Coast Jet, Inc. d/b/a/ Delta Connection, Order 2002-7-23.  Should the Department similarly wish to disclaim jurisdiction here, there is ample reason for it do so.  While not part of a corporate reorganization, the transfer here is between commonly owned entities, making the proposed transfer intra-corporate, and in furtherance of reorganization subject to U.S. Bankruptcy Court jurisdiction in a Chapter 11 proceeding.  Furthermore, the Department already has evaluated public interest considerations in Orders 2001-12-15 and 2002-5-24, where it found that only one of the two independently selected but now commonly owned carriers should be permitted to continue to operate Brazil scheduled all-cargo service.  Under the Department’s own reasoning, Atlas and Polar should have the unregulated right to decide which of them will operate to and from Brazil under one of the four available U.S. designations.


 More formal route transfer approval under 49 U.S.C. §41105 requires an affirmative finding of consistency with the public interest.  When a route transfer is proposed, the Department examines the transaction primarily to ensure that it is consistent with important international aviation policy objectives.  See, e.g., Joint Application of American Airlines, Inc., TWA Airlines LLC and Trans World Airlines, Inc (“American/TWA”)., Order 2001-4-7 at 4; Application of United Parcel Service and Challenge Air Cargo, Inc. (“UPS/Challenge”), Order 2000-6-7 at 3.   In addition, 49 U.S.C. §41105(b) requires the Department to analyze and report on the effect of the transfer on:  (1) the viability of each carrier involved in the transfer; (2) competition in the domestic airline industry; and (3) the U.S. trade position in the international air transportation market.  When the sale of a route or routes is contemplated, the Department further has a policy of considering the impact of the transaction on airline workers.


Importantly, the Department has established a strong presumption in favor of approving proposed route transfers.  See, e.g., Joint Application of Fine Air Services Corp. and Arrow Air, Inc. (“Fine/Arrow”), Order 2000-8-5 at 3 (“The Department has adopted as its public interest standard  .  .  .  a policy of allowing proposed transfers provided that they do not conflict with important international aviation policy objectives and are not otherwise inconsistent with the public interest”) (emphasis added); UPS/Challenge, Order 2000-6-7 at 3 (same); Joint Application of  Federal Express Corp. and The Flying Tiger Line Inc., Order 89-3-21 at 7 (statutory public interest test “calls for our permitting a transaction to proceed unless we find that such a result would conflict with important international aviation policy objectives”) (emphasis added).

The transfer of Brazil operating rights from one airline to another airline within the same corporate family will preserve the situation in which the four  U.S.-Brazil all-cargo designations are held by four unrelated airlines, see Order 2002-5-24 at 4, thus having no adverse impact on competition in the U.S.-Brazil market (or any other market).  Indeed, the Atlas-to-Polar Brazil route transfer will, if anything, intensify Brazil competition by enhancing Polar’s ability to compete against other U.S. and foreign airlines in the market.

The proposed transfer satisfies the three requirements specifically established by 49 U.S.C. §41105(b).  Route transfer is needed for full implementation of the business plan contemplated by Atlas and by Polar in their Chapter 11 proceeding and, hence, to enhance the long-term viability of both carriers.  It will have no impact on domestic competition,  except to the extent that enhanced viability improves Polar’s competitive effectiveness in the domestic market.  The route transfer also should improve the U.S. trade position by facilitating the ability of the U.S. airline recipient to garner additional transportation revenues.


Furthermore, the impact of the proposed transaction on airline workers should be positive.  As Atlas and Polar become more financially viable after their Chapter 11 restructuring, the employment positions of workers at both airlines should become more secure.


We thus request that the Department either disclaim jurisdiction over, or approve, the proposed transfer pursuant to 49 U.S.C. §41105.  In either case, upon subsequent request by the Joint Applicants, the Department will be in a position to effectuate the transfer of authorities from Atlas to Polar
 and to utilize the diplomatic process of designating Polar to operate U.S.-Brazil scheduled all-cargo flights in lieu of Atlas.
  

Until such redesignation is effective, Atlas should retain all its current rights.

WHEREFORE, Atlas Air, Inc. and Polar Air, Cargo, Inc. hereby request that the Department disclaim jurisdiction over, or approve pursuant to 49 U.S.C. §41105, the transfer of Atlas’ U.S.-Brazil all-cargo designation, ten all-cargo frequencies, related 

dormancy waiver and U.S.-Curitaba/Fortaleza exemption authority to Polar.  The Joint Applicants also request that the Department, at an appropriate time subsequent to taking the action requested herein, effectuate the transfer and initiate the preparation and delivery of a U.S. diplomatic note to Brazil revalidating Polar’s designation as one of the 


four U.S. carriers permanently authorized to conduct U.S.-Brazil scheduled all-cargo services (in lieu of Atlas) and designating Atlas to provide code-share-only service between the United States and Brazil in accordance with Annex I, Section II of the U.S.-Brazil air transport agreement.   Finally, the Joint Applicants request that the Department grant such other and further relief as is consistent with this application and the public interest.

Respectfully submitted,

Kevin P. Montgomery




Russell E. Pommer

For Polar Air Cargo, Inc.



For Atlas Air, Inc.

March 18, 2004


CERTIFICATE OF SERVICE


I hereby certify that I have, this 18th day of March 2004, caused a copy of the foregoing application to be served by e-mail on all persons listed below:

	        Name
	Representing
	                    E-mail

	
	
	

	Carl B. Nelson, Jr.
	American
	carl.nelson@aa.com

	Jeffrey A. Manley
	United
	jeffrey.manley@wilmer.com

	Hershel Kamen
	Continental
	hkamen@coair.com

	Sascha Van der Bellen
	Delta
	sascha.VanderBellen@shawpittman.com

	Megan R. Rosia
	Northwest
	megan.rosia@nwa.com

	Nancy Sparks
	FedEx
	nssparks@fedex.com

	David L Vaughan
	UPS
	dvaughan@kelleydrye.com

	Moffett Roller
	Gemini
	mroller@rollerbauer.com

	Thomas Lydon
	Evergreen
	tom.lydon@evergreenaviation.com

	John L. Richardson
	Amerijet
	jrichardson@johnlrichardson.com

	Larry Wasko
	Arrow
	ldwasko@erols.com

	Joanne W. Young
	World
	jyoung@bakerlaw.com

	Stephen H. Lachter
	Astar
	lachter@starpower.net

	David M. Kirstein
	North American
	dkirstein@bakerlaw.com

	Marshall S. Sinick
	Florida West
	msinick@ssn.com

	James J. Ballough
	FAA
	jim.ballough@faa.gov

	John Byerly
	DOS
	byerlyjr@state.gov







________________________________







    Russell E. Pommer

�  For Atlas, see, e.g., Orders 2001-7-13, 99-12-7 and 93-3-7.  For Polar, see, e.g., Order 2002-7-31.





�  Notably, in response to the de facto route transfer applicants’ request, the Department decided to permit Polar to retain its U.S.-Brazil certificate authority in order to continue service until a successor to the route could commence service and, subsequently, to be able to implement services on a code-share-only basis under the terms of the U.S.-Brazil air transport agreement.  Order 2002-5-24 at 4.  Thus, Polar’s Brazil Certificate for Route 636 will remain intact.  So, too, will the broader U.S.-Brazil route rights accorded by exemption in Order 2001-7-15.





�  Aircraft, crew, maintenance and insurance.





�  Brazilian authorities recently informed Polar that a predicate to the continuing effectiveness of its air carrier license is some Brazil service with Polar aircraft operating under the PO designator code.





�  Atlas and Polar are requesting the transfer of Atlas’ exemption authority to serve Curitiba and Fortaleza, Brazil.  However, because Polar will retain bilaterally authorized Brazil rights under its Certificate for Route 636 and the exemption granted by Order 2001-7-13, the transfer of Atlas’ certificate authority to/from Brazil is neither needed nor sought.  The Joint Applicants wish to leave that authority with Atlas so, after the transfer, Atlas will be able to offer Brazil code-share-only services.





�  On several occasions in the past, the Department has issued certificates in the names of two commonly-owned carriers jointly in order to facilitate operation by either carrier.  See, e.g., Joint Application of Federal Express Corp. and The Flying Tiger Line Inc., Order 89-5-10 (certificates issued to “The Flying Tiger Line Inc. or Federal Express Corporation”).  Atlas and Polar are not requesting use of that expansive approach here.


�  This will involve reassigning Atlas’ ten Brazil frequencies to Polar and reissuing Atlas’ Curitaba/Fortaleza exemption authority and Brazil frequency dormancy waiver in the name of Polar.





�  As indicated, at an appropriate time, we also will ask the Department to designate Atlas to provide code-share-only service in accordance with Annex I, Section II of the U.S.-Brazil air transport agreement.
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