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May 21, 2002

Mr. George Wellington

Chief, Licensing Division

Office of International Aviation

U.S. Department of Transportation

400 7th Street, S.W.

Room 6412

Washington, DC  20590



Re:
Air New Zealand and United Air Lines Codeshare,




Docket OST-99-6013 (LAX-Heathrow)

Dear Mr. Wellington:

Delta Air Lines, Inc. (“Delta”)  hereby submits this reply to the response of United Air Lines, Inc. (“United”) and Air New Zealand Limited (“ANZ”).   

The U.S.-U.K. codeshare MOC contains a provision that prevents carriers both of which serve the same U.S.-Heathrow route from doubling-up frequencies by codesharing on each other’s flights.  United/ANZ erroneously claim that Delta ignores the “plain meaning” of the MOC, and that “designated carriers” could refer only to carriers designated under the U.S.-U.K. agreement.  In fact, the MOC contemplates that the codeshare provisions would have application to not only to U.S. and U.K. carriers, but also to fifth freedom carriers, such as ANZ, exercising traffic rights under other international agreements.  

Moreover, the drafters of the MOC knew full well how to refer to U.S. and U.K. designated carriers when that is what they meant.  The codeshare article at issue contains 

no less than four specific references to U.S. and U.K. designated carriers:  

United States and United Kingdom designated airlines may enter into commercial arrangements with any other airline whereby services under this Agreement on any route or sector of a route may carry the airline designator code of the US or UK designated airline, in addition to that of the carrier operating the flight, and may be held out by the US or UK airline as though those services were its own, provided that the US or UK designated airline has authority to exercise traffic rights (whether under this Agreement or otherwise) over the whole of the route and the other airline has authority to exercise traffic rights (under this Agreement or otherwise) over the sector or sectors it operates.  Notwithstanding the preceding sentence, airlines designated on and serving the same gateway route segment cannot enter into such arrangements with each other for service on that gateway route segment.  (Text modifying Paragraph 10 of Section 5 of Annex 1 to U.S.-U.K. Air Transport Agreement (emphasis added)).
If the drafters had meant to prohibit joint codeshare operations only between U.S. and U.K. designated carriers serving the same gateway segment, they would have said it that way -- as they did four times in the authorizing language.  Instead, the broad language of the prohibiting sentence applies not only to U.S. and U.K airlines, but to all “airlines designated” on and serving the same route -- regardless of whether they are exercising traffic rights under the U.S.-U.K. agreement “or otherwise.”   Thus, the MOC expressly recognizes that some codeshare partners may be operating pursuant to other international agreements.  The prohibiting language of the MOC reflects a clear departure from the prior narrow references only to “U.S. and U.K. airlines” in order to capture fifth freedom operators such as ANZ.

Contrary to United’s claim, this does not lead to any inconsistent or absurd results.  If United was designated on -- but not currently serving -- the LAX-Heathrow route, then it would be free to codeshare on ANZ’s flights.  The MOC clearly prohibits joint operations between carriers both serving the same gateway route segment, whether under the U.S.-U.K. agreement “or otherwise.”

United already enjoys important advantages in competing for Los Angeles-London passengers.  United is able to serve the route nonstop, and, moreover, is authorized to serve Heathrow, the overwhelmingly preferred airport in London.  Delta can only serve Los Angeles-London on a connecting basis, and has no access to Heathrow -- either directly or though codesharing.  United should not be allowed add to its competitive advantage over Delta and other carriers by doubling-up United’s Los Angeles-Heathrow frequencies by placing its code on ANZ’s flights, since both carriers are serving the LAX-Heathrow route segment and collaboration on jointly operated routes is not allowed under the codeshare MOC.

Sincerely,

/s/

Robert E. Cohn

Alexander Van der Bellen

Counsel for

Delta Air Lines, Inc.

cc:
Docket OST-99-6013


Jeffrey A. Manley 


Stewart B. Herman
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