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ORDER 

SUMMARY

By this order, the Department is granting the separate requests of ATA Airlines, Inc. (ATA), Spirit Airlines, Inc. (Spirit), Colgan Air, Inc. (Colgan), and Chautauqua Airlines, Inc. (Chautauqua) to move the operation of slots at Ronald Reagan Washington National Airport (Reagan National or DCA) from the 2100 hour (9:00 p.m.) to various alternative times.  

BACKGROUND

On August 12, 2003, the Federal Aviation Administration held a lottery to permanently allocate 15 DCA air carrier and commuter slots.   These 15 DCA slots had been temporarily allocated in the 9:00 p.m. hour, returned by carriers, or withdrawn by the FAA for non-use.  Previously, due to increased demand for these slots, the Department and the FAA determined it was in the public interest to permanently allocate these slots.  Carriers receiving DCA slots from the FAA lottery included Spirit, Colgan, ATA, Chautauqua, and Atlantic Coast Airlines.  

In the past, the Department has, pursuant to law, granted requests of air carriers to move or “slide” the operating times of DCA slots to different times.  Under 49 U.S.C. §41714(d) the Department may, under circumstances that it finds to be exceptional, grant exemptions to an air carrier that holds or operates slots at Reagan National to enable it to move or “slide” the operating times of slots to different times.  Such exemptions are very limited and must meet explicit conditions.  Under section 41714(d)(1), an exemption cannot be granted if it would (1) result in an increase in the total number of slots per day at Reagan National; (2) result in an increase in the total number of slots at Reagan National from 0700 to 2159;  (3) increase the number of operations at Reagan National in any one-hour period by more than two operations; (4) result in the withdrawal or reduction of slots operated by an air carrier; or (5) result in a net increase in noise impact on surrounding communities resulting from changes in timing of the exempted operations.  

APPLICATIONS

On August 15, 2003, ATA and Spirit filed applications to move or “slide” the DCA 2100-hour slots acquired through the recent FAA slot lottery to other times.
  On August 18 and August 21, Colgan and Chautauqua, respectively, also filed applications to slide the DCA 2100 hour slots they had acquired through the August 12 lottery.  
Specifically, to provide additional service to Chicago’s Midway Airport, ATA requests the slides of one slot to the 1300 hour and one slot to the 1400 hour.  For its new Ft. Lauderdale service, Spirit requests the slide of one slot to the 0700 hour, one slide to the 1500 hour, and one slide to the 1600 hour.
  For new service to Charleston, West Virginia, Colgan requests the slides of two slots to the 0800 hour and two slots to the 1800 hour.  For service to Indianapolis and Columbus, Chautauqua requests the slides of one slot to the 1000 hour, one slot to the 1300 hour, one slot to the 1600 hour, and one slot to the 1700 hour.  

All of the applicants assert that they comply with all of the conditions of 49 U.S.C. section 41714(d) which sets forth the conditions for approval of slot slides.  

All of the applicants contend that they are also in compliance with the statute’s requirement that the grant of slot slide requests must be under exceptional circumstances.  

Spirit asserts that enabling it to move the 2100-hour slots to more favorable times would allow Spirit to restore DCA service after a two-year hiatus and thereby offer DCA passengers new, low-fare service.  Spirit also contends that approval of its request would provide additional connecting opportunities for beyond Ft. Lauderdale passengers.  Spirit also argues that due to its limited DCA slot holdings, it would operate at a significant competitive disadvantage at DCA, and that only by the approval of its request can it offer viable service.  These circumstances, Spirit argues, are exceptional within the meaning of and intent of section 41714(d).

ATA contends that grant of its request would allow it to offer a more attractive schedule of DCA-Chicago Midway flights than it could otherwise make available and better meet the high demand for its low-fare service.  ATA asserts that grant of its application will also significantly improve the connecting opportunities at Midway Airport.  ATA states that “[t]he ability to bring its signature low fare, high quality service to thousands more DCA passengers in direct competition with higher fare service constitutes the type of exceptional circumstances contemplated by Section 41714(d). [footnote omitted]” (Application at 2).  ATA argues that the larger major DCA incumbents operate virtually all the DCA-Chicago afternoon service, and that grant of its request will address this competitive imbalance.  ATA contends that it holds and operates only four AIR-21 slot exemptions (during peak hours) and, therefore, its limited DCA presence meets the Department’s criterion in this regard as expressed in past DCA slot slide decisions.  

Colgan asserts that approval of its request would permit Colgan to operate a reasonable schedule between Charleston and DCA.  Colgan contends that this would better meet the demand for service at DCA and maximize DCA connecting opportunities for Charleston passengers.  Colgan also argues that prior to the recent FAA DCA slot lottery, it did not hold or operate any DCA slots.  

Chautauqua argues that its recent FAA lottery award of four DCA slots in the 2100 hour cluster precludes an effective pattern of service utilizing these slots.  Chautauqua asserts that grant of its request would permit the carrier to fully use its awarded slots and operate a more effective service pattern that would better meet demand in the Indianapolis and Columbus markets, maximize connecting opportunities at DCA, and thereby enhance service and competitive benefits.  Chautauqua asserts that in the absence of Department approval, it would be forced to offer only late evening service with the available 2100 hour slots, thereby depriving passengers of convenient service.  Chautauqua also urges that the Department should not limit its consideration of DCA slot-slide requests to those carriers holding a limited number of DCA slots.  Rather, Chautauqua contends that the statute itself presents no such limitation on the Department’s authority to slide DCA slots.  Chautauqua asserts that regardless of the Department’s statutory interpretation, prior to the FAA’s recent DCA slot lottery, it did not hold any DCA slots and therefore it should be considered qualified as a new entrant for slot slide purposes even though it has operated DCA slots as a US Airways Express carrier.  Chautauqua asserts that since the FAA determined that Chautauqua qualified as a new entrant for DCA slot lottery purposes, the Department’s consideration of Chautauqua’s eligibility as a new entrant/limited incumbent for slot-slide purposes should be in harmony with the FAA’s determination.

RESPONSIVE PLEADINGS

On August 25, America West Airlines, Inc., filed an answer in support of Spirit’s request.  America West contends that granting Spirit’s request will promote low-fare competition by new entrant/limited incumbent carriers at DCA, an important policy goal mandated by Congress.  America West asserts that without the approval of Spirit’s requested slot slides, the results of the FAA’s recent slot lottery would be meaningless, since Spirit has no other DCA slots with which it can establish a viable service pattern for its proposed Ft. Lauderdale service.  

On September 2, American Airlines, Inc., filed a consolidated answer opposing the four slot applications.  American argues that granting the applications would effectively create new DCA operations at times other than those awarded to the applicants.  American asserts that instead of granting the pending applications, the Department should consider an overall, across-the-board change in the DCA slot rules that would replace the current hourly slot regime with a new system that would allow all DCA carriers to conduct DCA operations anytime during the day, subject only to a daily limit.  American argues that under its proposal, DCA carriers would not require special relief and all DCA carriers would be treated equally.  In lieu of its proposal, American contends that granting the applicants’ requests would be unfair and discriminatory since all DCA carriers do not have the same opportunity to move their slots to any hour of the day.  Unlike the instant requests, American asserts that traditionally most slot slides are made within the same hour or to an adjacent hour.  American contends that the changes contemplated by the applicants would effectively ignore the terms of the FAA’s lottery of off-peak slots and, instead, would manufacture new peak-hour slots.  American also contends that none of the applicants have met the statutory exceptional circumstances criterion.  In this regard American asserts that none of the applicants propose to inaugurate nonstop DCA service in any new markets.  American also argues that the applicants fail the exceptional circumstances test since ATA and Spirit propose to operate in two heavily served markets, Chicago and Ft. Lauderdale, and Colgan and Chautauqua operate as USAirways Express carriers, while US Airways is the largest DCA slot holder.  American also argues that Spirit’s application should be denied since Spirit failed to participate in a recent domestic slot-exchange meeting.  

Replies to American’s answer were filed by Spirit, ATA, and Chautauqua.  Spirit argues that, contrary to American’s assertions, there are several Department precedents for granting the slot slide request sought by Spirit, that the opportunity presented by the FAA slot lottery and Spirit’s attempt to reintroduce viable DCA-Ft. Lauderdale service subsequent to the events of September 11 constitute extraordinary circumstances, that American’s arguments concerning Spirit’s failure to participate in a recent slot swap meeting are not relevant since Spirit was not invited to that event sponsored by the Air Transport Association of America, and that American’s contentions regarding discriminatory treatment are not valid since Spirit now holds only a few DCA slots at off-peak times in contrast to American’s relatively large DCA slot holdings.  

ATA argues that its proposed low-fare service between DCA and Chicago (Midway) clearly meets the exceptional circumstances standard, and that, apart from its contention that the DCA-Chicago market has sufficient service, American has offered no support for its assertion that ATA has failed to satisfy exceptional circumstances test.  ATA argues that in granting slot exemptions in Order 97-10-16 and Order 98-4-22, the Department expanded the definition of exceptional circumstances to include proposals from carriers offering low-fare, competitive service.  ATA argues that the Department recognized ATA’s low-fare competitive service in awarding it DCA slot exemptions in Order 2000-7-2 and that the Department’s most recent fare study confirms ATA’s status as a low-fare carrier.  ATA also asserts that, contrary to its arguments, American’s large DCA slot portfolio gives it the ability to offer DCA-Chicago service in most commercially viable hours, in contrast to ATA’s modest DCA slot position.  

Chautauqua argues that the FAA had previously found that Chautauqua qualified as a new entrant carrier for slot lottery purposes, that the Department clearly has the authority to authorize the action sought by Chautauqua, that the Department has authorized slot slides to various alternative slot times on numerous occasions, and that Chautauqua’s slot holding cluster in the 2100 hour qualifies as exceptional circumstances consistent with the Department’s grant of previous slot slide requests.  Chautauqua also argues that its request is consistent with all of the statutory conditions 49 U.S.C. §41714 (d), but that it is unclear that American’s proposal would comply with the statute.  Chautauqua argues that the grant of its limited request would not affect the holdings of any other carrier and would not be unfair or discriminatory to American.  

DECISION

We have decided to grant the requests of the four applicants.  

As we noted previously, under 49 U.S.C. §41714(d) in order to qualify for a slide of slot operating times, the Department must find exceptional circumstances and that grant of the authority would not (1) result in an increase in the total number of slots per day at Reagan National; (2) result in an increase in the total number of slots at Reagan National between the hours of 0700 through 2159;  (3) increase the number of operations at Reagan National in any one-hour period by more than two operations; (4) result in the withdrawal or reduction of slots operated by an air carrier; and (5) result in a net increase in noise impact on surrounding communities resulting from changes in timing of the exempted operations.  All four applicants have stated that they have complied with all of the conditions specified in 49 U.S.C. §41714(d)(1)(A-E), and no party has disputed these representations.  

With regard to the two operations per hour criterion (number 3, above), we have reviewed our past actions granting exemptions for the reassignment of Reagan National slots pursuant to 49 U.S.C. §41714(d), and we have found that the slot times requested by the applicants would not violate the two slot slides per hour criterion.
  We therefore find that the requests of the applicants meet the five statutory criteria in section 41714(d)(1)(A-E).  

Insofar as their claim to “exceptional circumstances,” all of the applicants share certain characteristics.  All were given priority standing and subsequently awarded DCA slots in the recent FAA slot lottery due to the FAA’s determination that each was a new entrant by the FAA’s regulatory definitions.  As such, even with the award of the 2100 hour slots, Spirit, Colgan, and Chautauqua have argued they have little or no flexibility to adjust schedules to effectively market services since the 2100 hour slots alone do not permit the establishment of a viable pattern of service.  We agree that 2100 hour slots have little or no utility to a carrier that has no other slots.  While other alternatives may exist that could enable these carriers to offer viable service, none are as practical or sure as the approach they have pursued here--that of seeking authority under section 41714(d) to move 2100 hour slots to other available times.  Moreover, if a grant of that authority is denied here, carriers may face the choice of either operating their service at a loss or relinquishing the slots to FAA, at least temporarily frustrating the purpose for which the FAA’s slot lottery was instituted.  Precisely because the flexibility of these limited slot holders is so constrained, their circumstances are exceptional.  

ATA has argued that the circumstances of its application are exceptional in that, without the grant of its request, ATA will be unable to expand and meet the high demand for its current low fare service in the DCA-Chicago Midway market.  ATA argues that prior to AIR-21, the Department determined that the expansion of low-fare competitive service qualified as exceptional circumstances for purposes of granting slot exemptions and that in awarding ATA four AIR-21 DCA slot exemptions, the Department noted that ATA’s low-fare competitive service would promote competition in the Washington-Chicago market.  We agree that ATA’s current DCA-Chicago (Midway) service has served as a competitive spur to the market and further note that, like the other applicants, ATA’s modest DCA presence of only four peak-hour slot exemptions along with its two off-peak slots severely limits its ability to adjust and expand its service offerings.  These facts alone suffice to qualify ATA under the exceptional circumstances criterion.  

There are additional factors demonstrating why the applications satisfy the exceptional circumstances test.  For example, ATA and Spirit have indicated that grant of their requests would allow them to provide better connections at alternative hubs, a factor indicating exceptional circumstances in other slot slide requests granted by the Department.
  In the cases of Colgan and Chautauqua, the applicants have argued that grant of their requests would help them better meet demand in their respective markets, a factor that the Department found was contemplated by the exceptional circumstances criterion previously.
  

We also disagree with American’s argument that because ATA and Spirit propose to operate in what American characterizes as heavily-served markets, the circumstances of their requests are not exceptional and should therefore be denied.  American had not cited support justifying this contention, and we find no merit to it.  We also reject American’s assertion that simply because none of the applicants propose to serve new markets, their respective requests do not meet the exceptional circumstances test.  As noted above, there may be a confluence of various factors that, together, amount to exceptional circumstances.  
Lastly, we disagree with American’s argument that rather than granting the instant applications, the Department should at this juncture replace the current hourly slot regime with one that sets individual carrier caps on total daily DCA operations and, consistent with the prescribed caps, permits unfettered movements during slot controlled hours.  Any such revamping of the slot regulations goes well beyond the scope of this proceeding.  

ADMINISTRATIVE TERMS
As the FAA slot regulation makes clear “slot(s) do not represent a property right but represent an operating privilege subject to absolute FAA control (and) slots may be withdrawn at any time to fulfill the Department’s operating needs...” 14 CFR 93.223(a).  We also stipulate that the exemptions authorized by this order for ATA Airlines must be used only by ATA to provide nonstop service between Chicago’s Midway Airport, and Reagan National Airport; that the exemptions authorized by this order for Spirit Airlines must be used only by Spirit to provide nonstop service between Ft. Lauderdale, Florida, and Reagan National Airport; that the exemptions authorized by this order for Colgan Air must be used by Colgan only to provide nonstop service between Charleston, West Virginia, and Reagan National Airport; that the exemptions authorized by this order for Chautauqua Airlines for service to Columbus must be used only by Chautauqua to provide nonstop service between Columbus, Ohio, and Reagan National Airport; and that the exemption authorized by this order for Chautauqua Airlines for service to Indianapolis must be used only by Chautauqua to provide nonstop service between Indianapolis, Indiana, and Reagan National Airport.  

The Department is authorizing the movement of certain slot operations by this order on the basis that the services proposed by the applicant meet the statutory requirements of 49 U.S.C. §41714(d).  The Department reserves the right to modify or terminate such authority if the Department determines that, due to changed circumstances, these criteria are no longer satisfied by an applicant’s use of the authority.  Under the provisions of 49 U.S.C. §41714(j), these carriers may not sell, trade, transfer, or convey the operating authorities granted by the subject exemptions.

This Order is issued under authority delegated in 49 CFR 1.56a(f)(1).

ACCORDINGLY,

1.
The Department grants an exemption from 14 CFR Part 93, subparts K and S to ATA Airlines, Inc. to the extent that ATA will be allowed to move the operation of Slot Nos. 1126 and 1022 at Ronald Reagan Washington National Airport from the 2100 hour to the 1300-1359 period and 1400-1459 period, respectively;  

2.
The Department grants an exemption from 14 CFR Part 93, subparts K and S to Spirit Airlines, Inc. to the extent that Spirit will be allowed to move the operation of Slot Nos. 1536, 1535, and 1383 at Ronald Reagan Washington National Airport from the 2100 hour to the 0700-0759 period, the 1500-1559 period, and the 1600-1659 period, respectively;  

3.
The Department grants an exemption from 14 CFR Part 93, subparts K and S to Colgan Air, Inc. to the extent that Colgan will be allowed to move the operation of Slot Nos. 0169 and 0147 at Ronald Reagan Washington National Airport from the 2100 hour to the 0800-0859 period and the operation of Slot Nos. 0146 and 0132 at Ronald Reagan Washington National Airport from the 2100 hour to the 1800-1859 period;  

4.
The Department grants an exemption from 14 CFR Part 93, subparts K and S to Chautauqua Airlines, Inc. to the extent that Chautauqua will be allowed to move the operation of Slot Nos. 0114, 0098, 0082, and 0063 at Ronald Reagan Washington National Airport from the 2100 hour to the 1000-1059 period, the 1300-1359 period, the 1600-1659 period, and the 1700-1759 period, respectively;  

5.
This exemption is granted only to the extent that ATA is allowed to move the operation of Slot Nos. 1126 and 1022 for the purpose of providing nonstop service between Chicago (Midway Airport), Illinois and Ronald Reagan Washington National Airport.  Should ATA operate these slots to provide service to a community other than Chicago (Midway Airport), this exemption will expire and the operation of these slots will revert back to the 2100 hour.  These slots, as retimed, are not transferable;  

6.
This exemption is granted only to the extent that Spirit is allowed to move the operation of Slot Nos. 1536, 1535, and 1383 for the purpose of providing nonstop service between Ft. Lauderdale, Florida, and Ronald Reagan Washington National Airport.  Should Spirit operate these slots to provide service to a community other than Ft. Lauderdale, this exemption will expire and the operation of these slots will revert back to the 2100 hour.  These slots, as retimed, are not transferable;  

7.
This exemption is granted only to the extent that Colgan is allowed to move the operation of Slot Nos. 0169, 0147, 0146, and 0132 for the purpose of providing nonstop service between Charleston, West Virginia, and Ronald Reagan Washington National Airport.  Should Colgan operate these slots to provide service to a community other than Charleston, this exemption will expire and the operation of these slots will revert back to the 2100 hour.  These slots, as retimed, are not transferable;  

8.
This exemption is granted only to the extent that Chautauqua is allowed to move the operation of Slot Nos. 0114, 0098, and 0082 for the purpose of providing nonstop service between Columbus, Ohio, and Ronald Reagan Washington National Airport and to move the operation of Slot No. 0063 for the purpose of providing nonstop service between Indianapolis Indiana, and Ronald Reagan Washington National Airport.  Should Chautauqua operate these respective slots to provide service to communities other than Columbus or Indianapolis, this exemption will expire and the operation of these slots will revert back to the 2100 hour.  These slots, as retimed, are not transferable;  

9.
These exemptions are granted only to the extent that ATA, Spirit, Colgan, and Chautauqua are allowed to move the operation of the slots identified above by this order and, therefore, these carriers continue to be subject to all of the other requirements delineated in 14 CFR Part 93, Subparts K and S including, but not limited to, the reporting provisions and use or lose requirements;  

10.
We direct that ATA, Spirit, Colgan, and Chautauqua contact the Federal Aviation Administration’s Slot Administration Office prior to beginning any operations authorized under this Order to determine the effective date for the exemption granted here.  The Federal Aviation Administration will assign slot numbers for the slots listed in ordering paragraphs 1 through 4;

11.
This exemption will become effective October 1, 2003; and 

12.
We shall serve a copy of this order on the parties in this docket.

By:







MICHAEL W. REYNOLDS







Acting Assistant Secretary for Aviation







  and International Affairs

(SEAL)

An electronic version of this document will be made available on the World Wide Web at:

http://dms.dot.gov/

� Spirit also requested that, due to its desire to inaugurate service expeditiously, the Department shorten the answer period to August 22.  ATA, Colgan, and Chautauqua filed answers stating that they did not object to Spirit’s request if the Department considered their applications simultaneously with Spirit’s application.  In an August 22 filing, Spirit noted that one carrier had objected to the shortened answer period, and, therefore, “Spirit urges that the Department use all deliberate speed in reviewing all pending requests for slot retiming.”  Comment and Clarification of Spirit Airlines, Inc., at 2.  Under these circumstances, we will consider the request to be moot.  


� In its original application, Spirit requested one slide to the 0700 hour, one slide to the 1400 hour and one slide to the 1500 hour.  In a Comment and Clarification filed August 22, 2003, Spirit modified its request to effectively change the requested 1400 hour slide to a 1600 hour slide.


� Spirit and ATA originally requested slot slides to the 1400 hour period.  However by Order 99-11-4, issued November 4, 1999, the Department had granted Midwest Express Airlines, Inc. (now Midwest Airlines) one slot slide to the 1400 hour period.  Thus, grant of both Spirit’s and ATA’s 1400 hour requests would have violated the third criterion of 49 U.S.C. §41714(d).  However, in a subsequent filing, Spirit indicated that it would accept a slot slide to the 1500 hour period in lieu of the 1400 hour time and that it would accept a slot slide to the 1600 hour period in lieu of the 1500 hour period it had originally requested.  Under these circumstances, the third criterion of 49 U.S.C. §41714(d) is satisfied, and the slot times as modified by Spirit will be the slot times granted.  


� Order 99-11-4, issued November 4, 1999, and Order 2000-10-32, issued October 27, 2000.


� Order 2000-2-33, issued February 29, 2000, and Order 2000-7-20, issued July 14, 2000.  





