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DOT has requested comments on two issues relating to air carrier continuing fitness determinations involving citizenship issues:  (1) what are the factors to be considered by the Department when evaluating the citizenship of air carriers during a continuing fitness review, and (2) are changes needed in the review procedures that apply when certificated or commuter air carriers propose a substantial change in operations, ownership, or management that may impact their U.S. citizenship status.  ALPA welcomes the Department’s request for comments and believes, for the reasons stated below, that the review of changes that may substantially alter the factors on which a citizenship determination has been based should take place in a docketed proceeding open for participation by interested persons.

DISCUSSION


In order to obtain a certificate of public convenience and necessity to operate as an air carrier, an applicant must be a citizen of the United States.  49 U.S.C. §§ 40102(a)(2) and 41102(a).  Such a certificate may only be issued after the Department has provided interested persons an opportunity to comment on the application.  49 U.S.C. § 41108(b); see 14 C.F.R. § 302.204.  The Department requires that detailed information pertaining to the applicant’s citizenship be filed with the application, 14 C.F.R. § 204.3, and in a number of cases interested persons have brought to DOT’s attention information that has affected the Department’s analysis of whether the applicant meets the citizenship test.  See, e.g., Hutchinson Auto and Air Transport Co., Order 91-10-52; In the matter of Discovery Airways, Inc., Order 90-7-17.


Once an air carrier has been granted a certificate of public convenience and necessity, however, the review of changes that may affect its citizenship is a non‑public matter.  The DOT rules require that an air carrier proposing a substantial change in ownership file the same data that is required of applicants for new certificate authority if the change “substantially alters the factors upon which its latest fitness finding is based.”  14 C.F.R. § 204(a).  This information is to be filed with the Air Carrier Fitness Division and there is no obligation that it be served on any third party.  14 C.F.R. § 204(c).  The Department’s staff reviews this information as part of a non-public informal continuing fitness investigation.


In ALPA’s view, this non-public, informal, review of such ownership changes is not only inappropriate but anomalous, as it is inconsistent with the public review generally given to fitness issues.  Changes of this kind should be subject to public scrutiny and comment before they are implemented.  After all, as DOT’s regulations state, they are changes that substantially alter the factors upon which an earlier determination has been made.  Given that U.S. citizenship is a statutory requirement for the holding of an air carrier certificate, and is a subject of public review in connection with the issuance of an initial certificate, interested persons should have a meaningful opportunity to review and comment on information that could affect U.S. citizenship status.  ALPA believes that the benefits of having a public review of structural changes that could affect citizenship outweigh any potential burdens.  

The provisions of Subpart B of Part 300 of the Department’s rules could be revised to accommodate such a review.  As most proposed changes will not be controversial, those rules would provide for relatively quick action by the Department.  Where a third party or the Department raises substantial questions about whether the proposed changes adversely affect an air carrier’s citizenship, those rules provide a range of procedures that can be applied to resolve those questions.  See 14 C.F.R. § 302.210.  These procedures may result in a more lengthy review in those cases where a third party raises substantial doubts about the effect of proposed changes on a carrier’s citizenship, but such cases are likely to be few in number, and a public review in those cases will be highly beneficial.  Absent a prior review and determination of the effect of the proposed changes, a carrier may proceed with structural changes that would subsequently need to been undone, perhaps with great difficulty and at considerable expense.  Or the carrier may later find itself the subject of protracted proceedings that create substantial and unnecessary uncertainty for itself, as well as its customers, suppliers, employees and investors.  This is precisely what has happened with the pending DHL Airways/ASTAR citizenship proceeding.  Docket OST-2002-13089.


The Department has also asked for comments on the seven factors the Inspector General has identified as typically used to determine actual control of an air carrier.  We believe that these factors cover the vast majority of factual circumstances that have appeared in control cases to date.  But as the Department noted in its request for comments in this docket, “no single list of factors will be inclusive, due to the changing legal and market circumstances faced by carriers when organizing their corporate structures.”  The analysis of the control issue “has always necessarily been on a case-by-case basis, as there are myriad potential avenues for control.”  Wings Holdings, Inc., Order 89-9-51.  Accordingly, any list serves merely as a compilation of factors that have arisen in previous cases rather than as a template to be applied to future cases.

CONCLUSION


For the foregoing reasons, ALPA urges the Department to move forward to amend its regulations to so that the information about substantial changes in ownership that is currently submitted to the Air Carrier Fitness Division is submitted in the public docket and interested persons are afforded a meaningful opportunity to comment on that information. 
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