Comments of Kenneth A. Moninski

OST 2003-15944

Page 2 of 5

September 4, 2003

Office of the Secretary 

Department of Transportation

400 Seventh Street S.W.

Washington, DC 20590

Re: OST 2003-15944

Dear Sir:

Acting in my individual capacity, I am respectfully requesting leave to file comments regarding the application of Delta Air Lines, Inc. (“Delta”) for an exemption under 14 CFR Part 212, specifically relating to the provision of charter services.  I am providing these comments out of concern that Delta’s request be duly scrutinized to avoid any erosion of competition within the charter airline industry and the broader market for scheduled air service.  

Introduction


The charter airline industry has typically operated independent of scheduled air carriers in the domestic U.S. marketplace.  This has been especially true for network airlines that have historically seen only a negligible amount of their available seat miles derived from aircraft charter activity.  The peaceful coexistence of these two aviation segments has resulted from the large investment in operations infrastructure and marketing technology by the major or network carriers and the relatively low fixed costs and high-density aircraft operated by the charter airlines.  Economics have dictated that each type of airline stay within their niche to maximize the benefits of their respective operations.


However, the recent economic recession and the tragic events of September 11, 2001 have largely reshaped the business model for the entire airline industry providing incentives for both network carriers and charter airlines to “crossover” in order to diversify their revenue sources.  With substantial reductions in capacity and subcontracting of routes to regional airlines, several charter airlines have entered popular leisure markets as public charter operators.  Conversely, many scheduled airlines have and will continue to seek opportunities to secure charter revenues to increase the overall utilization of their aircraft fleet, airport facilities, and ground service equipment.  While the economic rationale for these strategies is evident, it is 

likely that the charter airlines will continue to enjoy a price advantage in marketing single-entity charter services due to their lower labor costs and the absence of overhead burden that accompanies a hub and spoke network.

Letter of Credit in Lieu of Surety Bond


I am in support of Delta’s application for relief from this provision of 14 CFR Part 212.3.  It is logical that if a letter of credit provides acceptable security for advance payment in the case of a public charter, it should also be sufficient protection for a transaction involving a single-entity charter.  Whether the provisions of Part 212.3 omitted the use of a letter of credit in error or as a result of timing in the enactment of Part 380, the Department should seek to render these two regulations consistent in their terms.

Waiver of Advance Payment in the Case of Certain Single Entity Charters


I am opposed to granting Delta its request for an Exemption to provision of 14 CFR 212.3(e) that would allow the carrier to waive the required advance payment (or posting of a bond) for single-entity charters by “select Fortune 500 corporations, professional sports teams, and colleges and universities for charters of large jet aircraft having over 100 seats.”  Although Delta has presented a compelling argument for approval, the practical application of such a waiver in the normal course of business gives pause for concern.  I would ask that the Department consider the anti-competitive nature of potential practices arising from its grant of this Exemption.  

Delta’s request is too broad in scope and too long in duration to warrant consideration as an Exemption for its sole benefit.

Delta is not seeking a “one-time” waiver from the Department’s charter regulations rather it is proposing a major rewriting of them.  Delta has neither claimed substantial economic hardship as a result of this rule nor any specific business pending the decision of the Department on its request for an Exemption.  This rule change, as proposed by Delta, would assist almost every charter or scheduled airline in their efforts to secure single-entity charter revenues.  Therefore, one must view Delta’s request with suspicion, as it attempts to secure this advantage for its sole benefit over a five-year period.  Given the broad ramifications of this request and large number of parties that would have standing to provide input, it seems more appropriate this issue be processed by the Secretary under the rulemaking procedures set forth in 49 CFR Part 5 Subchapter C.  However, should the Department find merit in Delta’s request, it should in the interim extend the applicability of the Exemption to include all certificated carriers operating jet aircraft of over 100 seats.

The Exemption would provide Delta with the ability to extend “credit” at its sole discretion, resulting in an unfair advantage vis-à-vis certificated charter carriers.

Delta has characterized the current requirements of Part 212.3(c) as “an added cost that is essentially a tax on the price of charter flights,” the imposition of which is “burdensome and unnecessary.”  While I might be inclined to agree with the economic theory, Delta’s dramatic analysis of the rule disguises its motivation for seeking the Exemption.  In fact, Delta has failed to provide any empirical or anecdotal evidence that the requirements of Part 212 have been detrimental to the charter industry as a whole or Delta’s individual results as a competitor.

Because Delta has provided no specific criteria on how it would apply its waiver, one is left to infer that it would simply become another sales tool for securing single-entity charter contracts.  Allowing a single carrier (Delta) to extend credit “at will” would create a two-tier marketplace for single-entity charter flights.  Delta acknowledges this effect when it states, “The Department’s regulations should not preclude arms’ length negotiations between major carriers and sophisticated customers chartering large jet aircraft.”  Since the majority of certificated charter airlines are relatively small (operating less than 15 aircraft), it is possible that they will become marginalized in the most lucrative and stable segment of the charter industry.  Even if the Department provides a “blanket” waiver as suggested above, major carriers like Delta could utilize their financial wherewithal to offer unregulated credit terms to Fortune 500 corporations, professional sports teams, and colleges and universities that could not be matched by their smaller rivals.

Delta’s advantage in marketing single-entity charters to “sophisticated customers” could eventually become incorporated into the airline’s marketing program for scheduled service.
Of greater concern than the negative effect on certificated charter airlines, is the possibility that the use of “arms’ length” negotiations with large companies and institutions for single-entity jet charters would inevitably become commingled with other agreements related to travel purchases.  There is not a regulatory requirement mandating that certificated scheduled airlines establish or maintain any form of a “Chinese Wall” between their scheduled and charter marketing activities.  Therefore, it is conceivable that Delta could “tie” the extension of credit terms to the performance of existing or future travel purchase agreements.  In granting this Exemption, the Department might unwittingly place an additional arrow in Delta’s quiver to preempt the market entry or sustained growth by other carriers.

Even though the role of the independent travel agency has diminished in the wake of the internet and other technology, airlines continue to negotiate sales agreements directly with large corporations and other entities – the same market segment which Delta seeks to offer the benefits of its Exemption.  These agreements usually provide reductions in airfares or monetary rebates, and enhanced frequent flyer program participation in consideration for a specific level of travel-expenditures to the partner airline.  Although such arrangements (absent any credit terms for single-entity jet charters) have supported healthy competition among the network carriers, they have also raised antitrust concerns when used to extinguish the efforts of new competitors.  Delta has itself been the subject of previous Justice Department investigations related to its application of travel agency “override” commission agreements among other unfair business practices against new, low fare entrants in its Atlanta and Salt Lake City hub markets.   I do not offer these comments to accuse Delta of any present or past wrongdoing, but I am concerned that their request increases the potential for them to act in manner that is detrimental to the public interest.  Prudent policymaking would suggest that the Department not enable a network carrier to engage in such practices and withdraw the temptation herein.    


Delta’s request is contrary to the intent of the Airline Deregulation Act.


One has to question how Delta’s representatives can square its request on behalf of a single airline for a five-year marketing advantage to be consistent with the “maximum reliance on competitive market forces” called for in the Airline Deregulation Act.  As stated in the Introduction, the certificated charter airlines benefit from an inherent cost advantage over network carriers in providing single-entity charters.  Regulatory relief should not be requested in an effort thwart the deregulated marketplace by artificially closing this gap.  The granting of this Exemption does not represent “innovation” for the airline industry, but rather exclusion for many existing carriers that could share in its benefits.  Delta is not seeking “efficiency” in negotiating credit terms, but rather supremacy in the most profitable segment of the charter airline industry.  Such goals are in stark contrast to the competitive intent of the ADA and the role of the Department to insure a  “level playing field” in its implementation.


Conclusion


The Department should allow Delta to substitute an authorized letter of credit for the surety bond required in 14 CFR Part 212.3 for single-entity charters.  This waiver is clearly in the public interest, since it is consistent with the requirements for public charters in Part 380 – where consumer protection is of greater concern.


For the reasons stated above, Delta should not be granted relief from the provisions of 14 CFR Part 212.3(e) requiring the advance payment to the operator of a single-entity charter.   .  Although I do agree with Delta’s request in theory, it is not in the public interest for a single carrier to obtain any marketing advantage through government fiat.  If Delta believes, as I do, that structural changes within the airline industry require alterations to Department’s charter regulations, it should call upon the Secretary to initiate a formal rulemaking process   


Delta has attempted to narrowly craft the Exemption’s application, but its five-year request is too broad in scope when the competitive ramifications of the waiver are fully considered.  I remain confident that even in the wake of challenging economic conditions for most airlines, the Department will continue to best serve the industry and traveling public through the even-handed application of its policies and regulations.

Respectfully submitted,








/s/ Kenneth A. Moninski

_____________________________
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1028 Lakeview Blvd. E. #6

Seattle, Washington 98102

(206) 325-3111

k_moninski@hotmail.com
