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On August 15, Spirit Airlines (“Spirit”) applied to the Department for an exemption which would permit Spirit to “slide” three slots at National Airport from the 2100 hour to different times of the day.  Spirit had received these slots at an FAA-sponsored lottery that was held on August 12.  Certain other carriers that also obtained new slots at that lottery – American Trans Air, Colgan Air, and Chautauqua Airlines – have requested similar relief from the Department.


Only one carrier, American Airlines, has opposed the relief requested by Spirit.(  American argued that:

· The relief requested is not truly a slot “slide”;

· Extraordinary circumstances do not support the award of this relief;

· Spirit should not receive this relief because it did not participate in a private slot “swap” held just the day after the DCA lottery; and

· Granting the relief requested would be unfair and discriminatory.

Each of American’s contentions will be addressed in turn.

Slot Slides


American suggests that the relief requested by Spirit is not a slot “slide” because Spirit is seeking to move its slots more than an hour or so from their original times.


There is nothing in either the regulations or DOT precedent that would require DOT to adhere to the narrow restrictions urged by American.  In fact, as American even acknowledges, DOT on several occasions has permitted carriers to “slide” their slots to entirely different times of the day when circumstances have so warranted.  See,e.g., Orders 2000-7-22 and 1999-11-4.  DOT has broad authority to grant the relief requested, and settled precedent supports the award of such relief here.

Extraordinary Circumstances


American’s assertion that the relief requested here is not supported by “extraordinary circumstances” also is belied by the facts.  Spirit would not have been requesting the relief it does here had it not had to terminate its service to DCA in the wake of the attacks of September 11, 2001.  Prior to September 11, 2001, Spirit had been serving the DCA-FLL market.  Spirit lost its DCA slots in November 2002, once the FAA re-imposed its “use it or lose it” rules and declined to give Spirit a short extension of time in which to resume its DCA service. By approving the slot “slide” requested herein, DOT would help to restore Spirit to something which approximates the status quo which existed prior to September 11, 2001.  Spirit submits that the circumstances which led to this request for relief are indeed quite extraordinary.

The Slot Swap


American cites Spirit’s non-participation in a “slot swap” held in mid-August as an additional ground for denying the Spirit application.  Spirit is completely puzzled by this assertion.  As Spirit understands, the “slot swap” adverted to is an ATA-sponsored event.  Spirit is not a member of ATA, received no notice that this event was to occur, and was not otherwise invited to participate.


Even if Spirit had known of this informal industry-sponsored event (which took place only the day after Spirit received its slots at DCA), it is unclear what Spirit would have been able to “trade” there.  Spirit would welcome the opportunity to trade its 2100 slots for slots at more desirable times, but doubts that there would be any takers. If American disagrees with this view, American can (in future cases) contact  Spirit through separate channels concerning its own interest in pursuing such  transactions.

Discriminatory Treatment


Spirit’s only access to DCA is through a small handful of 2100 slots.  This fact alone   gives the lie to American’s claim that the rules somehow “discriminate” in favor of airlines such as Spirit.  The fact that Spirit lacks the resources to pursue the slot trades that American so blithely recommends itself suggests that it has not been the beneficiary of “discriminatory” largesse.  Indeed, if any category of carriers has been the beneficiary of such largesse, it is the incumbents at DCA, which for the overwhelming part received their slots for free when the slot rules were first promulgated.

CONCLUSION


American’s expression of frustration with the “unfairly” favorable treatment requested by Spirit is quite surprising.  According to recent FAA slot counts, American holds 106 slots at DCA, making it the second largest slot holder at the airport.  Spirit can only wish to attain the “disfavored” status of American, and simply cannot understand how its seeking to obtain even the smallest toe-hold at DCA could in any way be viewed as unfair or discriminatory.


WHEREFORE, Spirit’s request to slide three of its four DCA slots should promptly be approved.
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(  Chautauqua, Colgan and ATA each filed answers to the Sprit Application which essentially stated that if DOT were to grant the relief requested by Spirit, it should also grant such relief to them.  America West filed an Answer in support of the Spirit Application.  Spirit will not address the substance of those comments in this Reply






