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The Consolidated Carriers (“Carriers”) move for leave to file an otherwise unauthorized document to respond to the filings of the U.S. Postal Service, Warbelow’s Air Ventures and Peninsula Airways filed June 16, 2003.  In its rebuttal filing, Warbelow’s raises new issues unaddressed in its original comments.  Similarly, the Postal Service reverses a position taken in its original comments in its answer.  Peninsula Airways waited until the answer filing to present its initial comments.  In that filing it presents its arguments for the first time.

INTRODUCTION
It is truly ironic that the designated beneficiaries of the Rural Service Improvement Act are those now most strongly trying to revise or reinterpret some of the most clearly worded sections of that law.  Not satisfied with special advantages already given them, the parties seek to eliminate competition and advance the date on which opposing carriers will be removed from tender of bypass mail.  The overriding effort of these parties is to go beyond the terms of the Act, and impose new standards that directly benefit these large interests.  

The Carriers, among others, predicted that the Act will degrade service to the villages dependent on air transportation, and will lead to higher passenger fares, freight rates and even service mail pay rates.  None-the-less the Carriers position is the only one defending the actual terms of the act as being intentional and enforceable on their face.  The Carriers again have to assert that the parts of the Act that are clearly written must be enforced as they are written, and that there is no hierarchy of order or “optional” sections of the Act.  If a section of the Act declares that something “shall” or “must” be done, it is an absolute requirement that the terms of that section must be met before subsequent or consequent actions can occur.  There is no waiver for temporary administrative inconvenience, or provisions for extending the reach of the Act if particular parties desire even greater favor.

It must also be kept in mind that the Act does not alter in any way the terms of Airline Deregulation Act and its subsequent revisions.  The Act modifies the terms of law governing mail transportation and tender only.  The Act does not establish new terms or requirements for fitness, reporting, or business practices.  Indeed, the Act relies on open and fair competition to determine bypass mail tender.  The Act does not change the regulatory mandate or standards of the Department.  The Act does not change anything, except for those carriers desiring tender of non-priority bypass mail.

REPLY OF PENINSULA AIRWAYS
The Carriers group disagrees with Peninsula Airways on two points presented in its initial filing in this docket identified as its Reply.  On page 8, Peninsula asserts that a carrier, in order to remain in tender prior to the end of the selection period, “actually provide passenger or substantial non-mail freight service in each market where they seek mail tender.” (emphasis in original)  Peninsula does not define what it means by the terms “substantial” or “service”, but the terms were used in the Act in regard to actual traffic or market share transported.  The Act requires only efforts aimed at qualifying for tender, and provides no standards for results.  Obviously a carrier must schedule service in a market, otherwise it will not get tender of mail.  A list of suggested qualifying efforts was included in the original Comments of the Carriers, and that list is far more extensive and strict than the “meet the basic certification, equipment and insurance requirements” proposed by other carriers.  Some of the efforts require action by other parties such as the Federal Aviation Administration.  The only results denoted by the Act are the market shares required for continued tender at the end of the initial selection and all subsequent 12 month periods.

The Act envisions a three-stage process for implementation.  In the first six months, all carriers remain in tender while management determines if or how it will comply with the terms of the Act.  The next period, a transition before the selection period, allows carriers make efforts necessary to qualify for tender based on market share.  This is when carriers seek new certification, expand their fleet and facilities, begin advertising and promotion campaigns, or take other actions designed to increase market share to the point required.  The third period, beginning November 3, 2003, is the 12 month test period for determining which carriers will be excluded from tender.  In either the transition or selection periods, carriers can be removed from tender only if they do not make efforts to qualify for tender.

Peninsula also misrepresents the position of the Carriers by saying that “the statutory deadline for meeting the Act’s mail tender requirements can simply be put off indefinitely, so long as the process “begins” by November [3, 2003].”  The Carriers position is clear, the test period for the initial selection runs from on or about November 3, 2003 through on or about November 2, 2004, and that the initial selection of qualifying carriers and removal on non-qualifying carriers can take place as soon as the various agencies can perform the required steps.  The Carriers do not object to beginning the selection period on the first of the month (either November or December), and using whole month data for subsequent qualifying periods.  

The T-100 market data are reviewed and consolidated by the D.O.T., the Postal Service compares the T-100 market data to the excise tax information filed by the carriers, and then selects which carriers will or will not receive tender.  We assume that the Postal Service will provide challenge provisions for carriers excluded from tender, but the Postal Service has not announced the new rules and does not anticipate doing so until at least November 3, 2003.

REBUTTAL OF WARBELOW’S AIR VENTURES
Warbelow’s continues its misguided logic, seeking to add provisions favorable to its own position that do not appear in the Act or are contrary to regulatory practice.  On page 2 of the filing, in addressing the Excise Tax issue, Warbelow’s says, “We believe that it is in the long run interests of the USPS, and the stability of the system, to encourage operators to generate revenue to assist in paying for the rural transportation infrastructure, rather than in simply carrying pounds of freight that are subsidized to a greater extent by the USPS.”  Mail rates are not based on revenue yields, but are designed to be fully compensatory only for the assets used and useful for mail transportation.  If a carrier charges low fares and loses money on its passenger service, mail rates are not affected by that loss.  In fact, if a carrier increases its passenger RTM’s and Tons Enplaned, mail rates go down as the percentage of capacity and ground handling related to mail transport decreases.  The Rural Service Improvement Act does not specifically support high fare carriers, and the governing statute of the D.O.T. encourages competition and benefits of efficient and low cost service.

Warbelow’s had previously claimed that there is a long history of falsification of reports in order to gain mail tender in Alaska.  In its Rebuttal it provides proof.  The Carriers’ Comments had noted that reports of some carriers were questionable because it was not physically possible to accommodate all of the passengers, baggage, freight and mail reported.  The Carriers position was that some passenger carriers were reporting passenger baggage as freight in order to boost market share.  Warbelow’s now confirms this.  It even justifies misapplication of the regulations on the basis of economic value.  All of this is irrelevant.  

Baggage is baggage, and freight is freight.  Part 241 and the T-100 instructions clearly define the terms.  In the Department’s “Guide to Form 41 Traffic” issued with the T-100 diskettes, under the section headed Terms and Definitions, Cargo is defined as “All traffic other than passengers.  Excess baggage is not cargo.”  Freight is defined as “Property other than mail and passenger baggage transported by air.”  Part 241 divides Cargo into Mail and Freight, neither of which includes baggage.  

It is important to maintain the distinction between baggage and freight, particularly under the terms of the Act, because freight carriers do not have a fair and competitive opportunity to carry baggage.  Warbelow’s recognizes this, but relates this to the decision of the freight carriers not to carry passengers.  Warbelow’s even provides a scenario where passenger carriers, using baggage as freight, can entirely eliminate all-cargo carriers from a market.  The Act’s goal for supporting passenger service is not superior to the goal of supporting commercial freight service, and the Act provides two distinct traffic pools.  Strong favoritism is already shown for passenger carriers, which are reserved three times as much bypass mail as the all-cargo carriers.  Increasing the qualification requirements for all-cargo carriers by allowing fraudulent reporting of data by passenger carriers, or counting traffic in two different pools must be denied.  Warbelow’s comment about converting baggage to freight by remitting excise tax on it shows how simply excise tax data can be manipulated to yield deceptive results.

In supporting its contention that market shares should be revenue based, Warbelow’s claims that the Act is not clear in defining how passenger share shall be determined.  The Act clearly says that “In this section, the percent of passenger service shall be calculated using the data provided as described in subsection (k).”  Subsection (k) calls for the use of the T-100 reports and filing excise tax reports including revenue for nonmail freight only.  For passengers there is only one primary measure, headcount.   For freight the Postal Service is authorized to use either weight or revenue.  For passengers there is no choice.

The carriers encourage the Postal Service to use freight weight as the market share measure for that pool.  Not only is this consistent with the deregulatory encouragement to lower fares and rates, but it would likely result in lower mail rates than if revenue was used.  Volume based allocation results in a greater portion of the cabin to be charged to freight and a lesser portion of the cabin to be charged to mail.  Finally, use of weight data corresponds directly to the measures used for ratemaking and annual adjustment.

The overall tone of the Warebelow’s rebuttal is that the law and regulations do not really mean what they say.  Baggage is freight if that is what suits their purpose, and remitting excise tax will overcome the regulatory distinction.  Procedures in the law should be revised based what Warbelow’s understood was being considered as a possible change that just couldn’t be made in time.  

REPLY COMMENTS OF THE U.S. POSTAL SERVICE
The Postal Service raises the argument that the Act does not specify an initial 12-month selection period.  This argument is used to justify a selection and exclusion of carriers at whatever time the Postal Service deems convenient for itself.  All selection periods cover 12 months, but the first period is unique for two reasons.  First, the initial selection will serve to exclude most carriers from mail tender that have been receiving legally for years.  In many markets, the number of carriers qualifying for bypass mail tender would be reduced by 75%.  Future changes are more likely to be limited to changes in carriers rather than significant changes in the number of carriers serving a market.  Second, the initial selection will apply the various requirements of the regulation for the first time.  Whatever decisions are made in the first selection will serve as the basis for subsequent actions.  The Act intentionally provides a delay in the selection process for the various agencies to meet the new requirements made upon them.  The Postal Service admits that it does not know how it will determine qualifications, and says that it will not have its process committed to writing and publicly available before next November.

What the Postal Service is really arguing is that it does not have to abide by the terms of the Act if the data are not available or it is inconvenient for it.  The initial selection period is just like all selection periods, and requires use of specific procedures and data.  Rather than arguing that these requirements be overlooked, the Postal Service should get on with meeting their requirements.  The new law requires that all parties expend significant energy and expense, so the Postal Service claim that it has spent time and money on complying is not a ground for eliminating the specific requirements for determination of tender.  The burdens of the Postal Service are minor in comparison to the burdens the other parties face.

The Postal Service is incorrect when it asserts that the Department does not have the authority to review and correct the procedures of the Postal Service.  Section 232 of the Economic Regulations outlines the authority and procedures used by the Department to review actions of the Postal Service.  The Department has not given up its rights and authority under Part 232, it has simply stated that actions that do not affect the issues in Section 232 up to be left up to the Postal Service.  The Department retains the authority to review and order corrections in procedures that are illegal or unlawfully discriminatory.  The tender actions referred to in the Department’s order related to issues such as the formula for determining low dispatch carrier, or setting consistent and non-discriminatory procedures.  The Department already has to address the issues of the PO-508 procedure relating to composite equalization.  The Postal Service proposes to subtract an amount equal to one mainline terminal charge from the composite rate.  This is clearly illegal and less than the lowest authorized rate in the market.  The Postal Service also insists that it will only pay one rate in a given market regardless of service differences.  These are all issues legally within the purview of the Department.

Of renewed concern is the revised position by the Postal Service that it would use pool-like procedures in non-bypass markets.  In its original Comments, the Postal Service claimed that the Act would only affect markets in which bypass mail was tendered.  Now it indicates that it has not decided how it will handle non-bypass non-priority mail dispatch.  The Department must review any revised procedures to assure that they are legal and non-discriminatory.  In any case, it is absolutely clear that no additional reporting requirements can be imposed on carriers not transporting or desiring to transport bypass mail.  This includes the proposed insurance reports, excise tax reports or any sort of additional traffic or performance reports required by the Postal Service.

In discussing rate making, the Postal Service raises several novel and inaccurate arguments.  The Postal Service argues that the cost pools for each rate class be “as big as possible”.  It proposes to add the costs from part 135 aircraft to the Part 121 pool.  While statistical theory supports the use of the greatest number of samples within a population, adding data from a different population does not increase accuracy.  The Carriers suggests that the parties establish principles of ratemaking independent of the analysis of data.  The Postal Service position smacks of results oriented engineering.  The Carriers want the broadest and most accurate cost basis, but the costs must accurately reflect the assets actually being used.  A Piper Navajo is not an accurate reflection of the costs of operating a Beechcraft 1900, even if they share the same paint colors and logo.

In supporting carrier based rates, the Postal Service says that the T-100 reports are not “a viable source of daily aircraft data”.  The purpose of this statement is to show that T-100 reports cannot be used as a basis for payment.  This is not relevant.  The existing system of payment has successfully existed with even less data because actual flight reports are not necessary for accurate payment.  The existing system relies on the schedule filed by the air carrier to establish the frequency and type of aircraft used.  If the carrier wants to substitute an aircraft of a different rate, they are required by Postal Regulations to contact the Postal Service managers in advance before making any changes.  Rather than creating a complex and burdensome new system for carriers to account for each movement as a basis for payment, the Postal Service has a perfectly workable system in place that uses the schedule database, and treats exceptions as exceptions.  The Act cannot be used as an excuse to impose even more burdensome new procedures on carriers, or to change the way mail rates are set.

The Postal Service’s opposition to paying for the costs of mail specific expenses is simply self-serving.  For example, the Postal Service argues, with regard to excise tax reporting, that “carriers must develop some disaggregated data through the normal course of business.”  As has been testified to by any number of carriers, there is no such requirement now.  Furthermore, the Postal Service position overlooks the excise taxes paid on behalf of a carrier by interline partners, but never collected, remitted or accounted for by the carrier itself.  The terms of the Act impose substantial new burdens on bypass mail carriers, and those burdens are related only to the qualification for or transportation of bypass mail.  Passengers and freight shippers must not bear a higher cost for these mail related costs.

The Carriers appreciate the clarification of the Postal Service position on operations when no traffic is available.  Historically, some local Postal officials have said that carriers are required by their schedule to operate flights and make landings even if no traffic was available for the flight or point.  The Postal Service is now considering a complex and burdensome report to be required daily of air carriers.  This report would document each actual operation, segment by segment, minute by minute, passenger by passenger and pound by pound.  The Carriers strongly opposes this report as being both unnecessary and burdensome, but appreciate that the mere cancellation of a flight or a landing will not be counted against a carrier.

The Act does not guarantee an actual reduction in mail rates, but simply states that “without the Intra-Alaska Bypass Mail system it would be more difficult and more expensive for the Postal Service to meet its obligation of delivering mail to every house and business in America…”  The Act requires the Department to set a new rate as quickly as possible for Part 121 bush operations and Part 135 bush operations (wheel and float), and then update the rates annually.  Every two years the Department will review the need for a new class rate investigation.  

On page 6 of the Postal Service Reply, at the end of its discussion of ratemaking elements, the Postal Service asserts that initial “new rates will be based on data from before any changes in tender have taken place such that the rates will not reflect the new tender system.”  It will take some time before the effects of the new tender policies are reflected in the operating costs of carriers.  It is unknown what those changes will be.  It is highly possible that the new Act’s tying mail tender to transportation of passengers or freight will actually increase mail rates.  The most important aspect of the new mail rate is that it reflects changes in carrier unit costs accurately, so that the effects of change in mail tender will passed through as they occur.  In its Answer, the Carriers stated that another base rate may have to be set two years hence after the first exclusion of carriers has worked its way through the tender system.

SUMMARY
The Consolidated Carriers as a group believes that the Rural Service Improvement Act will not result in lower mail rates, better distribution of mail, and better service for the passengers and shippers in rural Alaska.  While the eventual benefits of the Act are ambiguous, the terms and requirements of the Act are not.  The Postal Service shall offer tender to those carriers that meet the market share qualifications for the preceding 12 month using the T-100 market data, and the Postal Service shall review the resulting percentage of the T-100 market data with the lesser of two excise tax calculations before tendering mail.  The Secretary shall establish a bush rate based on data collected under subsection (k) from 121 bush passenger carriers.  The Secretary shall establish a bush rate based on data collected under subsection (k) from 135 bush passenger carriers.  The Secretary shall establish a bush rate based on data collected under subsection (k) from bush carriers operating aircraft on city pair routes where only water landings are available.  Not less than every 2 years, in conjunction with annual updates, the Secretary shall review the need for the bush rate investigation.

The Rebuttal Comments of Warbelow’s really typifies the position of parties such as the Postal Service, Hageland, Peninsula, Frontier and others.  There are parts of the Act they want to have ignored, and there are ideas not in the Act they want to have imposed.  The Department has been given the responsibility to implement the terms of the Act.  The Act will bring the most significant change in air service in Alaska since deregulation.  The Act imposes a cap on the number of carriers providing service that is less than half the number of carriers being profitably supported in the open market now.  A number of very efficient and experienced carriers will have to establish new niches for themselves without the benefit of mail tender.  The Postal Service will bear an additional burden and the prospect of higher mail rates as a result of the Act.  The Department must set mail rates for today, and into the future based on the provisions of the Act.  

And then there are the customers, to whom the Act pays no heed whatever.  

The magnitude of these changes was recognized in the Act, when a step-wise transition procedure was set in law.  Before a selection period can begin, the Department and the Postal Service have been given a significant amount of work to do.  At the same time, carriers desiring to retain bypass mail tender will incur significant expenses and risk.  With the fate of bush service at risk, this is a time for deliberate actions.  The consumers of air transportation should be kept foremost in mind, and their interests must not be sacrificed for the temporary gains of a few opportunists.

Respectfully submitted,

The Consolidated Carriers,

by Hank Myers

July 1, 2003
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