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          UNITED STATES OF AMERICA


     DEPARTMENT OF TRANSPORTATION


           OFFICE OF THE SECRETARY


                  WASHINGTON, D.C.

Issued by the Department of Transportation





   on the 30th day of May, 2003 










Served: May 30, 2003 

	Joint Application of
	

	
	

	AMERICAN AIRLINES, INC.
	

	                    and
	           Docket OST-2002-13861

	BRITISH AIRWAYS PLC

for statements of authorization under 14 CFR Part 212 to conduct reciprocal code-sharing, and for related exemption authority under 49 U.S.C. §40109
	


FINAL ORDER

Summary

By this order, we make final, with certain modifications, our tentative findings and conclusions set forth in Order 2003-4-7, and grant the joint application of American Airlines, Inc., British Airways Plc, and certain of their affiliates, for the necessary regulatory authorities to conduct a number of reciprocal code-share services, subject to conditions.

Background

By application filed November 18, 2002, as subsequently supplemented, American Airlines, Inc. and its affiliates TWA Airlines LLC, American Eagle Airlines, Inc., and Executive Airlines, Inc. d/b/a/ American Eagle (American) and British Airways Plc and its affiliates British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited (British Airways) submitted a joint application for exemption authority under 49 U.S.C. §40109 and statements of authorization under 14 CFR Part 212 to the extent necessary to engage in certain reciprocal code-share operations (including authority to integrate the authority with their existing certificate, foreign air carrier permit, and exemption authorities, as applicable).  American sought to display the code of British Airways on its flights (1) between points in the United States; (2) between points in the United States and regional airports (non-London) in the United Kingdom, either nonstop or via third-country intermediates, except on gateway route segments where both American and British Airways are designated and operating with their own aircraft; and (3) between points in the United States and points in third countries, either nonstop or via third-country intermediates.  British Airways sought to display the code of American on its flights (1) between points in the United Kingdom; (2) between points in the United States and regional airports (non-London) in the United Kingdom, either nonstop or via third-country intermediates, except on gateway route segments where both American and British Airways are designated and operating with their own aircraft; and (3) between points in the United Kingdom and points in third countries, either nonstop or via third-country intermediates.  The joint applicants supplied a list of the initial markets in which they proposed to code share.

Responsive pleadings to the joint applicants’ request were filed by Continental Airlines, Inc. (Continental); Delta Air Lines, Inc. (Delta); Northwest Airlines, Inc. (Northwest ); United Air Lines, Inc. and British Midland Airways Limited d/b/a bmi british midland (United/bmi); the City of St. Louis and the St. Louis Airport Commission (the St. Louis Parties); the Greater Houston Partnership (the Houston Parties); Dallas/Ft. Worth International Airport; and the joint applicants.
  Continental, Delta, Northwest, and United/bmi opposed the grant, stating, broadly, that the 1995 Memorandum of Consultations between the United States and the United Kingdom (1995 MOC), on which the joint applicants rely for approval, has not formally entered into force; that approval of the request would strengthen the joint applicants’ position at London Heathrow, while expanded U.S. carrier access continues to be precluded by the U.S.-U.K. Agreement; that there have been no recent developments in the U.S.-U.K. aviation relationship to warrant approval; and that approval would harm future U.S. efforts to achieve Open Skies with the United Kingdom.  United/bmi also stated that, if we were to approve the joint applicants’ request, we should remove conditions we placed on our earlier approval of the United/bmi request for code-share authority and antitrust immunity.
  The joint applicants stressed that they were not seeking antitrust immunity for their proposed code-share operations; that the objecting carriers all had their own competitive code-share relationships; and that there should be no linkage between the American/British Airways request and that of United/bmi.

Show-Cause Order

By Order 2003-4-7, served April 9, 2003, we directed interested persons to show cause why we should not grant the joint applicants’ request for two years, subject to standard conditions we impose on this type of code-share authority.  

In reaching this tentative decision, we stated that a significant aspect of this case is that the joint applicants are not requesting antitrust immunity; that the code-share authority requested is encompassed by the 1995 U.S.-U.K. MOC, whose terms the United States and the United Kingdom have consistently applied pending the formal entry into force of the MOC’s provisions; and that significant public benefits would flow from the proposed services, benefiting U.S. passengers, shippers, and communities.

We stated our tentative view that the opponents had not shown that the request raises any competitive issues warranting denial, especially since several of the objecting carriers are themselves partners in strong immunized alliances, which are in a position to provide extensive competition to the code-share services proposed by the joint applicants, while American has neither an immunized alliance with its strongest “oneworld” partner, British Airways, nor a comprehensive alliance with another U.S. carrier.  We also noted that the recent intercarrier alliance between and among Continental, Delta, and Northwest would further strengthen those carriers’ ability to compete.

We stated that we also recognized that competitive issues in U.S.-London Heathrow markets are more complex, as there is a limit to the degree to which competing global alliances can exert competitive discipline in those markets, but noted that the joint applicants did not ask to code share on routes between U.S. gateways and London, and did not request antitrust immunity for their proposed services.  We tentatively concluded that these factors significantly affected the potential competitive impact of the proposed services and supported our tentative decision to approve.  In the case of behind-U.S. gateway-London services, we stated that, although London Heathrow is not open to all competitors, the existence of competitive alliances involving several U.S. carriers  persuaded us tentatively to conclude that competitive concerns in these markets did not warrant disapproval of the request with respect to such markets.
  

We also stated that, notwithstanding our tentative decision, we remain dissatisfied with the state of our aviation relationship with the United Kingdom, but disagreed that our proposed action in this proceeding, if finalized, would hamper our efforts to achieve Open Skies with the United Kingdom.  Finally, we stated that we did not concur with the view of United/bmi that we should remove conditions we placed on our approval of its request for approval and antitrust immunity for their alliance.

Responsive Pleadings

Comments to Order 2003-4-7 were filed by Continental, Delta, United/bmi, and the Air Crash Victims Families Group (ACVFG).  American and British Airways filed a joint answer.

Continental and Delta object to the finalization of our tentative decision.  Continental stated that granting additional authority under the 1995 MOC will not open London Heathrow; that U.S. aviation law requires the Department to promote competition and strengthen the position of U.S. carriers; and that the tentative decision is contrary to these goals.  Continental stated that the tentative decision would allow American and British Airways to expand their presence at London Heathrow, while competitors would continue to be excluded from that critical airport; with the result that U.S. carriers other than American would be weakened in relation to British Airways.

Continental further stated that the Department conditionally approved the United/bmi code share only because those carriers would provide an additional presence in U.S.-U.K. and U.S.-third country markets, with only a limited number of U.S. and beyond points being involved; however, now the Department appears prepared to allow American and British Airways to hold blanket code-share authority despite the lack of additional entry for U.S. carriers at London Heathrow.  Continental stated that despite the tentative decision’s discussion of the presence of other immunized alliances in the transatlantic market, the Department seems to ignore that American has code-share alliances with a number of other foreign carriers with extensive services within Europe and beyond, and British Airways also has an extensive system.  Consequently, Continental states, there will be relatively minor benefits from adding an additional code-share partner for American; and that this situation, when balanced against the need to open London Heathrow, warrants denial of the joint applicants’ request.

Delta stated that the show-cause order abandoned the Department’s long-standing commitment to remedy the current restrictive, anticompetitive U.S.-U.K. Agreement; that while this case does not involve antitrust immunity, the Department previously found code-share-only activities by American and British Airways to involve serious public interest concerns; and that even without antitrust immunity, the arrangement proposed by the joint applicants allows the intersection of American’s and British Airways’ networks at London Heathrow.  Delta stated that the Department noted its dissatisfaction with the U.S.-U.K. relationship, but erred in stating that the proposed code share would not hinder U.S. attempts to reach Open Skies, as finalization without London Heathrow access for other U.S. carriers would leave the United Kingdom with less incentive to pursue liberalization.  Delta stated, however, that if the Department determined to finalize its tentative decision in this case, it should retain the proposed two-year duration of the authority and make clear to the joint applicants that any renewal would be contingent on achieving a more liberal agreement with the United Kingdom.

United/bmi stated that they have no objection to approval of the joint applicants’ request, but do object to certain tentative findings relating to competition issues at London Heathrow, and the form in which the Department proposed to award the authority.  They stated that the Department recognized that code sharing at London Heathrow raised competition issues not normally present in code-share cases, among which is the fact that British Airways is by far the principal carrier at London Heathrow, and that code sharing with American, the U.S. carrier with the largest presence at London Heathrow, would strengthen both carriers’ competitive positions at that airport and increase their ability to dominate the market.

United/bmi further stated that while it agrees with the Department’s findings relating to competition problems at London Heathrow, it disagrees with the finding that there are other factors that allow immunized carriers lacking London Heathrow access to overcome competitive advantages American and British Airways would possess.  They stated that London’s unique position means that other hubs on the European continent, such as those used by immunized alliances, cannot compete for transatlantic traffic (U.S.-U.K. and U.S.-European traffic); and that even the presence of antitrust immunity does not allow alliances such as United’s with Lufthansa to overcome the advantages American and British Airways will have in competing for traffic because of London Heathrow’s prime location.  United/bmi argued that one solution would be to allow them to implement immediately the antitrust immunity already conditionally granted by the Department, since with full immunity, United and its partners could compete with American and British Airways to a greater extent than without antitrust immunity.

United/bmi also stated that approving the American/British Airways request would ensure that there will be no improvement in the U.S.-U.K. relationship, as it would eliminate incentives for British Airways to encourage its government to agree to liberalization.

In addition, United/bmi stated that in its tentative decision the Department used a new authorization format, broader and more flexible than the one it used in granting United/bmi their authority, and in doing so, rejected concerns raised by Continental in an earlier pleading that some of the markets proposed to be served by the joint applicants could not in fact be served because of limitations in existing international agreements with other countries.  United/bmi stated that the initial list of points to be served by American and British Airways under their proposed code-share arrangement contains a number of points that are inconsistent with current bilateral relationships or require limited-entry authority from the Department.  United/bmi stated that although the Department proposed to impose a standard condition requiring a 30-day advance notice of new code-share points, which normally assures that the Department can monitor code shares that raise bilateral issues, the Department’s tentative decision, which would approve the initial list of code-share points, would allow the joint applicants to initiate service to points that raise bilateral and/or limited-entry concerns.  United/bmi stated that if the Department does not need to address this issue in the case of American and British Airways, it should adopt a similar policy with respect to code shares by other carriers.

The ACVFG stated that the show-cause order fails to address requirements of existing Family Support legislation.
  It stated its view that the proposed code-share arrangement between the carriers raises concerns over the ability and preparedness of the two carriers to work together in the event of an accident.  It proposed that, in any final order, we require American and British Airways to (1) demonstrate their crisis management programs to the National Transportation Safety Board (NTSB) every six months; (2) send their crisis management teams for training at the NTSB Academy every year; (3) reimburse NTSB for the cost of such training; and (4) implement any suggestions of NTSB as to remedial actions.  The ACVFG further stated that, in the event of the bankruptcy of either carrier, the Department should review the code-share arrangement between the carriers and make adjustments as needed.

In their joint answer, American and British Airways stated that the objecting carriers provided no new arguments, and no basis to overturn the tentative decision.  In particular, they stated that, given the procompetitive nature of the application, the objectors do not meet the burden of showing competitive issues warranting denial.

With respect to the issues raised by Continental and Delta, American and British Airways stated that the objecting carriers focused on London Heathrow entry restrictions, but American and British Airways do not propose to code share on overlapping nonstop U.S.-London route segments, only in connecting markets behind British Airways’ U.S. gateways or beyond American’s London gateways.  

The joint applicants further stated that the show-cause order correctly found that competition provided by other networks would be sufficient to overcome any competitive concerns, especially since they seek neither authority in overlap markets nor antitrust immunity; that other networks could compete over London Heathrow and London Gatwick; and that grant would not hamper U.S. attempts to reach Open Skies with the United Kingdom.  American and British Airways further stated that Continental and Delta did not mention the recently-approved global code-share alliance between and among Continental, Delta, and Northwest, which enhances their ability to compete for beyond-London traffic.

With respect to the issues raised by United/bmi, American and British Airways noted that United/bmi do not object to the tentative decision to approve the application, but only challenge certain findings of the show-cause order.  The joint applicants disagreed with the view of United/bmi that without antitrust immunity for United/bmi, American and British Airways would gain an advantage at London Heathrow that even immunized alliances at other European hubs cannot overcome.  Rather, American and British Airways contended that the antitrust immunity held by other alliances will allow substantial operational and cooperative efficiencies and advantages unavailable under the joint applicants’ arrangement.

With respect to the concerns raised by United/bmi involving points initially proposed to be served by American and British Airways that are unavailable under current bilateral relationships or where entry is limited to U.S. carriers, American and British Airways stated that they have no objection to providing the usual notice of proposed code-share services to points beyond London where third-country code-shares are not “conclusively” available.  They provided a revised list of initial beyond-U.K. code-share points, which, they stated, involve only countries that either have Open-Skies agreements with the United States or otherwise provide for unlimited third-country code-sharing, and agreed to provide 30-day notices, consistent with the proposed conditions of the show-cause order, for any code-shares involving any other countries.

American and British Airways further noted that the show-cause order properly stated that the FAA must review American’s code-share safety audit of British Airways before the Department would issue a final order in this proceeding.  They stated that American had conducted the necessary audit and would present the results to the FAA for review.

With respect to the concerns raised by the ACVFA, American and British Airways stated that they disagree with the organization’s views concerning the adequacy of their comprehensive accident response programs.  They stated that they are committed to ensuring that their accident response procedures meet the highest standards; that the that additional conditions requested by the organization are unwarranted; and that such conditions have never been imposed by the Department on any previous code-share arrangement, and should not be in this proceeding.

FAA Advice

On May 20, 2003, the FAA advised us that it had reviewed the report of the code-share audit that American had conducted of British Airways Plc, and that the FAA had concluded that American had met the requirements of such an audit in accordance with American’s accepted code-share audit program.  The FAA advised us that American had not provided it with code-share audits of British Airways’ affiliates British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited.

Decision

We have decided to finalize our tentative findings and conclusions in Order 2003-4-7, with certain revisions.  We have carefully considered the responsive pleadings filed to the show-cause order, and find that finalization of that order, with certain modifications and conditions, as discussed below, is in the public interest.

In taking this action, we note, as we did in our show-cause order, that approval of the joint applicants’ request will provide significant public benefits to a broad segment of the U.S. public.
  Given the scope of these benefits, and the fact that the authority is provided for in the 1995 MOC, we remain of the view that opponents of approval must demonstrably show that there are compelling competitive reasons to disapprove the joint applicants’ request.  We find nothing in the responsive pleadings filed to our show-cause order that would cause us to conclude that such compelling competitive reasons are present.

The objecting carriers raise two primary competitive issues: first, that the code share proposed by American and British Airways, even without antitrust immunity, will expand the impact of their presence and networks at London Heathrow to the detriment of other U.S. carriers; second, that the U.S. carriers which have alliances with antitrust immunity, but without London Heathrow access, cannot compete over their European hubs with the non-immunized code-share services of American and British Airways for both U.S.-U.K and U.S.-Europe traffic, because of the enhanced presence of the applicants at London Heathrow’s prime location.

As to the objections regarding the impact of the proposed code-share services on U.S.-London traffic, we recognize that an award to American and British Airways will enhance their presence at Heathrow.  There are several factors, however, that mitigate the competitive effects of their joint service.  First, the carriers are not proposing to code share in gateway-to-gateway markets at either Heathrow or Gatwick, which involve 20 nonstop city-pair markets.  Second, the carriers are not seeking antitrust immunity for their proposed operations, which will promote greater competition between them.  Third, all of the U.S. carriers that now serve London through Gatwick have domestic alliances that will strengthen their ability to compete for U.S.-London traffic.  United and US Airways have a comprehensive code-share arrangement, as do Continental, Delta, and Northwest, which provide these carriers access to each other’s domestic systems benefiting their domestic and international air transportation services.  In addition, Continental has a code-share arrangement with Virgin Atlantic that provides Continental with the opportunity to compete on both U.S.-Heathrow and Gatwick gateway services in competition with American, British Airways and United as well as Virgin Atlantic.  While approval of the American/British Airways code-share application will undoubtedly enhance American and British Airways’ U.S.-London services, given the above circumstances, we are not persuaded that the positive benefits to American and British Airways from the non-immunized, limited code-share services at London warrants disapproval of the code-share application.  The objecting U.S. carriers have presented no evidence that would persuade us otherwise.

Nor have they persuaded us that immunized carriers conducting alliance operations out of non-London Heathrow hubs cannot compete with non-immunized carriers operating out of London Heathrow for U.S.-Europe traffic.  Indeed, they have provided no convincing argument or evidence for rejecting our tentative finding.  We had tentatively found that the existing immunized alliances had flexibility in the areas of pricing, scheduling, capacity, and network coordination (capabilities which are not available to American and British Airways).  There are also the added opportunities afforded by the recent United/US Airways and Continental/Delta/Northwest alliances.   While American and British Airways may have an advantage due to the geographic location of London, the other carriers have an advantage in their operating and coordination flexibility by virtue of their immunized cooperative arrangements with their primary global alliance partners.

We also do not find that we should remove the conditions that we imposed on United/bmi and their partners in Order 2002-4-4, in particular, the condition that final approval and antitrust immunity for their alliance will be subject to achievement of an Open-Skies agreement with the United Kingdom that meets U.S. aviation policy objectives.  It has been our long-standing policy not to grant antitrust immunity in cases where an Open-Skies aviation agreement does not exist between the United States and the foreign country involved.  No such agreement now exists between the United States and the United Kingdom.  Thus, we are not persuaded to depart from our normal policy as requested by United/bmi.  Moreover, given the relevant circumstances of this case, we are unpersuaded that approval of the code-share operations by American and British Airways, which are encompassed by the 1995 MOU, constitutes a changed circumstance warranting the significant relief and departure from Department policy urged by United/bmi.

Further, we do not concur with the view of Delta and United/bmi that granting American and British Airways code-share authority encompassed by the 1995 MOC will in any way impede our efforts to reach a more liberal aviation agreement with the United Kingdom.  To the contrary, we believe that were we to withhold this authority, such action would hamper such efforts.

As an additional matter, with respect to Delta’s concerns over our consideration of any future request American and British Airways may file for renewal of this authority, we would note that, should the joint applicants seek such renewal, we will of course take into account all relevant circumstances in deciding such a request, including any negative effects such renewal would have on competition and the state of our aviation relationship with the United Kingdom at that time.

In granting this authority to the joint applicants, we are modifying the initial list of points over which American and British Airways may code share, to conform to the amended list provided by the joint applicants in their April 21 Answer to Objections.  That list of points is attached as Appendix 1.  We have taken note of the concerns of United/bmi, and find that the modified list does not include any points where there are bilateral restrictions or that represent limited-entry markets where authority to serve a point or points should be subject to carrier-selection procedures.  We will, of course, retain the 30-day notice requirement for any additional code-share points the joint applicants may wish to add in the future, consistent with our usual practice in granting code-share authority of this type.

In addition, we are adding a clarification to our grant of authority for the joint applicants to conduct code-share operations in which British Airways would place its code on American flights between British Airways’ U.S. gateways and other points, to underscore the fact that British Airways may carry local traffic, under its code, over these segments only to the extent provided for in the U.S.-U.K. Air Services Agreement.

In Order 2003-4-7, we reminded the joint applicants of American’s obligation to conduct a safety audit of British Airways Plc and of those affiliates that sought authority to carry American’s code and traffic, under the provisions of the Department’s Code-Share Safety Program, and to make its audit reports concerning those carriers available for review by the FAA.
  Since American has not yet conducted safety audits of British Airways Plc’s affiliates British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited, we will limit the authority of those affiliates to carrying, in foreign air transportation, code-share traffic of British Airways Plc only.  We will defer action on the application to the extent that British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited seek to carry code-share traffic of American.  

Finally, with respect to the concerns raised by the ACVFG, the Department remains committed to the continued successful implementation of the Aviation Disaster Family Assistance Act and the Foreign Air Carrier Family Support Act.  We recognize the significant benefits these statutes accord the families of victims of aviation disasters, and in fact have taken strong action in cases where carriers have failed to meet their responsibilities to develop and file family support plans.
  In the case of American and British Airways Plc, we note that both carriers have filed with the Department and NTSB family support plans that meet the requirements of the relevant statutes.
  Based on the record in this proceeding, and advice from the NTSB, we do not believe that additional measures, beyond those which the carriers have already implemented, are necessary to assure their compliance with these statutes in the conduct of the code-share operations we are authorizing here.  

In view of the above, we find that (1) grant to the joint applicants of the requested exemption authority to the extent described herein is consistent with the public interest; (2) grant to the joint applicants of the requested statements of authorization to the extent described herein is in the public interest; (3) the joint applicants are qualified to conduct the authorized operations; (4) our action does not constitute a major regulatory action under the Energy Policy and Conservation Act of 1975; and (5) the authorized operations will not impact American’s commitments under the Civil Reserve Air Fleet Program.

ACCORDINGLY,

1.  We make final, as modified herein, our tentative findings and conclusions set forth in Order 2003-4-7;

2.  We grant the joint application of American Airlines, Inc., and its affiliates TWA Airlines LLC, American Eagle Airlines, Inc., and Executive Airlines, Inc. d/b/a/ American Eagle (American); and British Airways Plc, and its affiliates British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited; for exemptions under 49 U.S.C. §40109 and statements of authorization under 14 CFR Part 212 to the extent necessary to permit them to engage in reciprocal code-share operations, to the extent consistent with this order, and subject to the conditions set forth in Appendices 1, 2, 3, and 4 of this order; under which 

(a) American and its affiliates named above may display the code of British Airways Plc on their flights between points in the United States; between points in the United States and regional airports (non-London) in the United Kingdom, either nonstop or via third-country intermediates, except on gateway route segments where both American and British Airways Plc are designated and operating with their own aircraft; and between points in the United States and points in third countries, either nonstop or via third-country intermediates; 

(b) British Airways Plc may display the code of American on its flights between points in the United Kingdom; between points in the United States and regional airports (non-London) in the United Kingdom, either nonstop or via third-country intermediates, except on gateway route segments where both American and British Airways Plc are designated and operating with their own aircraft; and between points in the United Kingdom and points in third countries, either nonstop or via third-country intermediates; and

(c) British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited may display the code of British Airways Plc on their flights, carrying traffic moving in foreign air transportation, between points in the United Kingdom; and between points in the United Kingdom and points in third countries, either nonstop or via third-country intermediates; provided, that British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited may not display the code of American on any of their flights pending further order of the Department;

3.  We defer action on the joint application to the extent that British Airways CitiExpress Limited and British Airways CitiExpress (Isle of Man) Limited seek to display the code of American on any of their flights;

4.  We grant the request of American, British Airways Plc, and their affiliates named above, to integrate the authority set forth in ordering paragraph 2 with their existing certificate, foreign air carrier permit, and exemption authorities, as applicable;

5.  American, British Airways Plc, and their affiliates named above may initially conduct the authorized code-share operations over the routes set forth in Appendix 1 to this order; and may conduct code-share operations in additional markets subject to the terms, conditions, and limitations of this order, and in particular conditions (b) and (e) of Appendix 4;

6.  The authorities described in ordering paragraph 2 shall be effective immediately and will remain in effect for two years after the date this order issues; 

7.  Our action in this order will be subject to amendment or modification, at our discretion and without hearing, should such action be necessary in the public interest;

8.  To the extent not granted or deferred above, we deny all requests for relief in this Docket; and

9.  We will serve this order on American Airlines, Inc.; British Airways Plc; Continental Airlines, Inc.; Delta Air Lines, Inc.; Northwest Airlines, Inc.; United Air Lines, Inc. and British Midland Airways Limited d/b/a bmi british midland; the St. Louis Parties; the Houston Parties; Dallas/Ft. Worth International Airport; the Air Crash Victims Families Group; the Ambassador of the United Kingdom of Great Britain and Northern Ireland in Washington, D.C.; the U.S. Department of State (Office of Aviation Negotiations); the National Transportation Board; and the Federal Aviation Administration.

By:






READ C. VAN DE WATER






Assistant Secretary for Aviation






  and International Affairs

(SEAL)

An electronic version of this document is available on the World Wide Web at:

http://dms.dot.gov//reports/reports_aviation.asp
Appendix 1 -- Initial code-share routings

The Joint Applicants are authorized initially to conduct code-share operations on:

A.  Any Route between American’s U.K. Gateways at Glasgow, London, and Manchester and the Following Points:

City

Vienna

Bahrain

Brussels

Prague

Copenhagen

Helsinki

Bordeaux

Lyon

Marseille

Nice

Paris

Toulouse

Berlin

Bremen

Cologne/Bonn

Dusseldorf

Frankfurt

Hamburg

Hanover

Munich

Stuttgart

Accra

Bologna

Genoa

Milan

Naples

Pisa

Rome

Venice

Verona

Luxembourg

Amsterdam

Abuja

Lagos

Oslo

Muscat

Warsaw

Lisbon

Doha

Bucharest

Singapore

Gothenburg

Stockholm

Geneva

Zurich

Dar es Salaam

Istanbul

Abu Dhabi

Dubai

Entebbe/Kampala

Country

Austria

Bahrain

Belgium

Czech Republic

Denmark

Finland

France

France

France

France

France

France

Germany

Germany

Germany

Germany

Germany

Germany

Germany

Germany

Germany

Ghana

Italy

Italy

Italy

Italy

Italy

Italy

Italy

Italy

Luxembourg

Netherlands

Nigeria

Nigeria

Norway

Oman

Poland

Portugal

Qatar

Romania

Singapore

Sweden

Sweden

Switzerland

Switzerland

Tanzania

Turkey

U.A.E.

U.A.E.

Uganda

Operating Carrier

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA
1-1

Any Route between American’s U.K. Gateways at Glasgow, London, and Manchester and the Following Points:

City

Aberdeen

Belfast

Benbecula

Birmingham

Bristol

Cardiff

Edinburgh

Glasgow

Guernsey

Inverness

Isle of Man

Jersey

Leeds/Bradford

Lerwick/Tingwall

London

Manchester

Newcastle

Newquay

Plymouth

Southampton

Stornoway

Sumburgh/Shetland

Country

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom

United Kingdom


Operating Carrier

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

BA

B.  Transatlantic Routes between the Following Points:


Route


Operating Carrier

Chicago, IL and Manchester, U.K.

American
Chicago, IL and Glasgow, U.K.

American
New York, NY and Manchester, U.K.

BA

C.  Any Route between British Airways’ U.S. Gateways at Atlanta, Boston, Chicago, Dallas/Fort Worth, Denver, Detroit, Houston, Los Angeles, Miami, New York/Newark, Orlando, Philadelphia, Phoenix, San Diego, San Francisco, Seattle, Tampa, Washington D.C./Baltimore and the Following Points:


City
Country
Operating Carrier


Abilene, TX
U.S.A.
American

Albany, NY
U.S.A.
American

Albuquerque, NM
U.S.A.
American

Amarillo, TX
U.S.A.
American

Anchorage, AK
U.S.A.
American

Austin, TX
U.S.A.
American

Baltimore, MD
U.S.A.
American

Bangor, ME
U.S.A.
American

Baton Rouge, LA
U.S.A.
American

Birmingham, AL
U.S.A.
American

Boise, ID
U.S.A.
American

Boston, MA
U.S.A.
American

Buffalo, NY
U.S.A.
American

Burbank, CA
U.S.A.
American

Burlington, VT
U.S.A.
American

Cedar Rapids, IA
U.S.A.
American

Champaign, IL
U.S.A.
American

Charlotte, NC
U.S.A.
American

Chattanooga, TN
U.S.A.
American

Chicago, IL
U.S.A.
American

Cincinnati, OH
U.S.A.
American
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Any Route between British Airways’ U.S. Gateways at Atlanta, Boston, Chicago, Dallas/Fort Worth, Denver, Detroit, Houston, Los Angeles, Miami, New York/Newark, Orlando, Philadelphia, Phoenix, San Diego, San Francisco, Seattle, Tampa, Washington D.C./Baltimore and the Following Points:

City
Country
Operating Carrier
Cleveland, OH
U.S.A.
  American
College Station, TX
U.S.A.
  American
Colorado Springs, CO
U.S.A.
  American
Columbus, OH
U.S.A.
  American
Corpus Christi, TX
U.S.A.
  American
Dallas/Fort Worth, TX
U.S.A.
  American
Dayton, OH
U.S.A.
  American
Denver, CO
U.S.A.
  American
Des Moines, IA
U.S.A.
  American
Detroit, MI
U.S.A.
  American
Dubuque, IA
U.S.A.
  American
Duluth, MN
U.S.A.
  American
El Paso, TX
U.S.A.
  American
Fayetteville, AR
U.S.A.
  American
Fort Lauderdale, FL
U.S.A.
  American
Fort Myers, FL
U.S.A.
  American
Fort Smith, AR
U.S.A.
  American
Fort Wayne, IN
U.S.A.
  American
Fresno, CA
U.S.A.
  American
Grand Rapids, MI
U.S.A.
  American
Green Bay, WI
U.S.A.
  American
Greensboro, NC
U.S.A.
  American
Greenville/Spartanburg, SC
U.S.A.
  American
Harrisburg, PA
U.S.A.
  American
Hartford, CT
U.S.A.
  American
Honolulu, HI
U.S.A.
  American
Houston, TX
U.S.A.
  American
Huntsville, AL
U.S.A.
  American
Indianapolis, IN
U.S.A.
  American
Islip/Long Island, NY
U.S.A.
  American
Jackson/Vicksburg, MS
U.S.A.
  American
Jackson Hole, WY
U.S.A.
  American
Jacksonville, FL
U.S.A.
  American
Kahului, HI
U.S.A.
  American
Kalamazoo, MI
U.S.A.
  American
Kansas City, MO
U.S.A.
  American
Key West, FL
U.S.A.
  American
Killeen, TX
U.S.A.
  American
Knoxville, TX
U.S.A.
  American
Kona, HI
U.S.A.
  American
La Crosse/Winona, WI
U.S.A.
  American
Laredo, TX
U.S.A.
  American
Las Vegas, NV
U.S.A.
  American
Lawton, OK
U.S.A.
  American
Lihue, HI
U.S.A.
  American
Little Rock, AR
U.S.A.
  American
Long Beach, CA
U.S.A.
  American
Longview, TX
U.S.A.
  American
Los Angeles, CA
U.S.A.
  American
Louisville, KY
U.S.A.
  American
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Any Route between British Airways’ U.S. Gateways at Atlanta, Boston, Chicago, Dallas/Fort Worth, Denver, Detroit, Houston, Los Angeles, Miami, New York/Newark, Orlando, Philadelphia, Phoenix, San Diego, San Francisco, Seattle, Tampa, Washington D.C./Baltimore and the Following Points:

City
Country
Operating Carrier
Lubbock, TX
U.S.A.
  American
Madison, WI
U.S.A.
  American
Marquette, MI
U.S.A.
  American
McAllen, TX
U.S.A.
  American
Memphis, TN
U.S.A.
  American
Miami, FL
U.S.A.
  American
Midland/Odessa, TX
U.S.A.
  American
Milwaukee, WI
U.S.A.
  American
Minneapolis/St Paul, MN
U.S.A.
  American
Monterey, CA
U.S.A.
  American
Nashville, TN
U.S.A.
  American
New Orleans, LA
U.S.A.
  American
New York, NY
U.S.A.
  American
Newburgh: NY
U.S.A.
  American
Norfolk, VA
U.S.A.
  American
Oakland, CA
U.S.A.
  American
Oklahoma City, OK
U.S.A.
  American
Omaha, NE
U.S.A.
  American
Ontario, CA
U.S.A.
  American
Orange County, CA
U.S.A.
  American
Orlando, FL
U.S.A.
  American
Palm Springs, CA
U.S.A.
  American
Peoria, IL
U.S.A.
  American
Philadelphia, PA
U.S.A.
  American
Phoenix, AZ
U.S.A.
  American
Pittsburgh, PA
U.S.A.
  American
Portland, ME
U.S.A.
  American
Portland, OR
U.S.A.
  American
Providence, RI
U.S.A.
  American
Raleigh/Durham, NC
U.S.A.
  American
Reno, NV
U.S.A.
  American
Richmond, VA
U.S.A.
  American
Rochester, MN
U.S.A.
  American
Rochester, NY
U.S.A.
  American
Sacramento, CA
U.S.A.
  American
Salt Lake City, UT
U.S.A.
  American
San Angelo, TX
U.S.A.
  American
San Antonio, TX
U.S.A.
  American
San Diego, CA
U.S.A.
  American
San Francisco, CA
U.S.A.
  American
San Jose, CA
U.S.A.
  American
San Luis Obispo, CA
U.S.A.
  American
Santa Barbara, CA
U.S.A.
  American
Seattle/Tacoma, WA
U.S.A.
  American
Shreveport, LA
U.S.A.
  American
Springfield, IL
U.S.A.
  American
St. Louis, MO
U.S.A.
  American
Steamboat Springs, CO
U.S.A.
  American
Syracuse, NY
U.S.A.
  American
Tampa, FL
U.S.A.
  American
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Any Route between British Airways’ U.S. Gateways at Atlanta, Boston, Chicago, Dallas/Fort Worth, Denver, Detroit, Houston, Los Angeles, Miami, New York/Newark, Orlando, Philadelphia, Phoenix, San Diego, San Francisco, Seattle, Tampa, Washington D.C./Baltimore and the Following Points:


City
Country
Operating Carrier

Texarkana, AR
U.S.A.
  American

Toledo, OH
U.S.A.
  American

Tucson, AZ
U.S.A.
  American

Tulsa, OK
U.S.A.
  American

Tyler, TX
U.S.A.
  American

Vail/Eagle, CO
U.S.A.
  American

Waco, TX
U.S.A.
  American

Washington, D.C.
U.S.A.
  American

West Palm Beach, FL
U.S.A.
  American

Westchester County, NY
U.S.A.
  American

Wichita, KS
U.S.A.
  American

St. Croix
U.S.A.
  American

San Juan
U.S.A.
  American

Any Route between British Airways’ U.S. Gateways at Atlanta, Boston, Chicago, Dallas/Fort Worth, Denver, Detroit, Houston, Los Angeles, Miami, New York/Newark, Orlando, Philadelphia, Phoenix, San Diego, San Francisco, Seattle, Tampa, Washington D.C./Baltimore and the Following Points:1

City
Country
Operating Carrier

Aruba
Aruba
  American

Buenos Aires
Argentina
  American

Freeport
Bahamas
  American

George Town
Bahamas
  American

Marsh Harbour
Bahamas
  American

Nassau
Bahamas
  American

Barbados
Barbados
  American

Belize City
Belize
  American

Bermuda
Bermuda
  American

La Paz
Bolivia
  American

Rio de Janeiro
Brazil
  American

Sao Paulo
Brazil
  American

Calgary, AB
Canada
  American

Montreal, QU
Canada
  American

Ottawa, ON
Canada
  American

Quebec, QU
Canada
  American

Toronto, ON
Canada
  American

Vancouver, BC
Canada
  American

Santiago
Chile
  American

Barranquilla
Colombia
  American

Bogota
Colombia
  American

Cali
Colombia
  American

Medellin
Colombia
  American


__________________________

1  British Airways may carry local traffic over these segments only to the extent provided for in the U.S.-U.K. Air Services Agreement.
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Any Route between British Airways’ U.S. Gateways at Atlanta, Boston, Chicago, Dallas/Fort Worth, Denver, Detroit, Houston, Los Angeles, Miami, New York/Newark, Orlando, Philadelphia, Phoenix, San Diego, San Francisco, Seattle, Tampa, Washington D.C./Baltimore and the Following Points:2

City
Country
Operating Carrier


San Jose
Costa Rica
American

Casa de Campo
Dominican Republic
American

Puerto Plata
Dominican Republic
American

Punta Cana
Dominican Republic
American

Santiago
Dominican Republic
American

Santo Domingo
Dominican Republic
American

Guayaquil
Ecuador
American

Quito
Ecuador
American

San Salvador
El Salvador
American

Guatemala City
Guatemala
American

Port-au-Prince
Haiti
American

San Pedro Sula
Honduras
American

Tegucigalpa
Honduras
American

Kingston
Jamaica
American


Acapulco
Mexico
American

Aguascalientes
Mexico
American

Cancun
Mexico
American

Guadalajara
Mexico
American

Leon/Guanajuato
Mexico
American

Los Cabos
Mexico
American

Mexico City
Mexico
American

Monterrey
Mexico
American

Puerto Vallarta
Mexico
American

Bonaire
Netherlands Antilles
American

Managua
Nicaragua
American

Panama City
Panama
American

Lima
Peru
American

Canouan Island
Saint Vincent and the
American


Grenadines

Caracas
Venezuela
American

Maracaibo
Venezuela
American

__________________________

2  British Airways may carry local traffic over these segments only to the extent provided for in the U.S.-U.K. Air Services Agreement.
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Appendix 2 -- U.S. Carrier Exemption Conditions

In the conduct of the operations authorized, the U.S. carrier applicant(s) shall:

(1)  Hold at all times effective operating authority from the government of each country served;

(2)  Comply with applicable requirements concerning oversales contained in 14 CFR 250 (for scheduled operations, if authorized);

(3)  Comply with the requirements for reporting data contained in 14 CFR 241;

(4)  Comply with requirements for minimum insurance coverage, and for certifying that coverage to the Department, contained in 14 CFR 205;

(5)  Except as specifically exempted or otherwise provided for in a Department Order, comply with the requirements of 14 CFR 203, concerning waiver of Warsaw Convention liability limits and defenses;

(6)  Comply with the applicable requirements of the Federal Aviation Administration Regulations and with all applicable U.S. Government requirements concerning security;1 and

(7)  Comply with such other reasonable terms, conditions, and limitations required by the public interest as may be prescribed by the Department of Transportation, with all applicable orders and regulations of other U.S. agencies and courts, and with all applicable laws of the United States.

The authority granted shall be effective only during the period when the holder is in compliance with the conditions imposed above.

____________________________

1 To assure compliance with all applicable U.S. Government requirements concerning security, the holder should, before commencing any new service (including charter flights) to or from a foreign airport, inform its Principal Security Inspector of its plans.

Appendix 3 -- Foreign Carrier Exemption Conditions

In the conduct of the operations authorized, the foreign carrier applicant(s) shall:

(1)  Not conduct any operations unless it holds a currently effective authorization from its homeland for such operations, and it has filed a copy of such authorization with the Department;

(2)  Comply with all applicable requirements of the Federal Aviation Administration, including, but not limited to, 14 CFR Parts 129, 91, and 36, and with all applicable U.S. Government requirements concerning security;1
(3)  Comply with the requirements for minimum insurance coverage contained in 14 CFR Part 205, and, prior to the commencement of any operations under this authority, file evidence of such coverage, in the form of a completed OST Form 6411, with the Federal Aviation Administration’s Program Management Branch (AFS-260), Flight Standards Service (any changes to, or termination of, insurance also shall be filed with that office);

(4)  Not operate aircraft under this authority unless it complies with operational safety requirements at least equivalent to Annex 6 of the Chicago Convention;

(5)  Conform to the airworthiness and airman competency requirements of its Government for international air services;

(6)  Except as specifically exempted or otherwise provided for in a Department Order, comply with the requirements of 14 CFR Part 203, concerning waiver of Warsaw Convention liability limits and defenses;

(7)  Agree that operations under this authority constitute a waiver of sovereign immunity, for the purposes of 28 U.S.C. 1605(a), but only with respect to those actions or proceedings instituted against it in any court or other tribunal in the United States that are: (a)  based on its operations in international air transportation that, according to the contract of carriage, include a point in the United States as a point of origin, point of destination, or agreed stopping place, or for which the contract of carriage was purchased in the United States; or (b)  based on a claim under any international agreement or treaty cognizable in any court or other tribunal of the United States.  In this condition, the term "international air transportation" means "international transportation" as defined by the Warsaw Convention, except that all States shall be considered to be High Contracting Parties for the purpose of this definition;

(8)  Except as specifically authorized by the Department, originate or terminate all flights to/from the United States in its homeland;

(9)  Comply with the requirements of 14 CFR Part 217, concerning the reporting of scheduled, nonscheduled, and charter data;

(10) If charter operations are authorized, except as otherwise provided in the applicable aviation agreement, comply with the Department's rules governing charters (including 14 CFR Parts 212 and 380); and

(11) Comply with such other reasonable terms, conditions, and limitations required by the public interest as may be prescribed by the Department, with all applicable orders or regulations of other U.S. agencies and courts, and with all applicable laws of the United States.

This authority shall not be effective during any period when the holder is not in compliance with the conditions imposed above.  Moreover, this authority cannot be sold or otherwise transferred without explicit Department approval under Title 49 of the U.S. Code.

____________________________

1 To assure compliance with all applicable U.S. Government requirements concerning security, the holder should, before commencing any new service (including charter flights) from a foreign airport that would be the holder’s last point of departure for the United States, inform its Principal Security Inspector of its plans.

Appendix 4 -- Code-Share Conditions

The code-share operations authorized here are subject to the following conditions:

(a)  The statements of authorization will remain in effect only as long as (i) American and British Airways continue to hold the necessary underlying authority to operate the code-share services at issue, and (ii) the code-share agreement providing for the code-share operations remains in effect; 

(b)  American and/or British Airways must notify the Department no later than 30 days before they begin any new code-share service under the code-share services authorized here.  Such notice shall identify the market(s) to be served, which carrier will be operating the aircraft in the code-share market added, and the date on which the service will begin.  Such notices should be filed in Docket OST-2002-13861; 

(c)  American and/or British Airways must notify the Department immediately if the code-share agreement under which these code-share services are operated is no longer in effect or if the carriers decide to cease operating all or a portion of the approved code-share services.  We expect this notification to be received within 10 days of such non-effectiveness or of such decision.  Such notices should be filed in Docket OST-2002-13861;

(d)  The code-sharing operations conducted under this authority must comply with 14 CFR 257 and with any amendments to the Department’s regulations concerning code-share arrangements that may be adopted.  Notwithstanding any provisions in the contract between the carriers, our approval here is expressly conditioned upon the requirements that the subject foreign air transportation be sold in the name of the carrier holding out such service in computer reservation systems and elsewhere; that the carrier selling such transportation (i.e., the carrier shown on the ticket) accept responsibility for the entirety of the code-share journey for all obligations established in its contract of carriage with the passenger; that the passenger liability of the operating carrier be unaffected; and that the operating carrier shall not permit the code of its U.S. code-sharing partner to be carried on any flight that enters, departs, or transits the airspace of any area for whose airspace the Federal Aviation Administration has issued a flight prohibition; 

(e)  The authority to operate to third countries is subject to the condition that any service provided under the statement of authorization shall be consistent with all applicable agreements between the United States and the foreign countries involved.  Furthermore, (i) nothing in the award of this blanket statement of authorization should be construed as conferring upon American and British Airways rights (including code-share, fifth freedom intermediate and/or beyond rights) to serve markets where U.S. carrier rights are limited unless American and British Airways notify us of their intent to serve such a market and unless and until the Department has completed any necessary carrier selection procedures to determine which carrier(s) should be authorized to exercise such rights;1 and (ii) should there be a request by any carrier to use the limited-entry route rights that are included in American and British Airways’ authority by virtue of the blanket statement of authorization granted here, but that are not being used by American and British Airways, the holding of such authority will not be considered as providing any preference for American and British Airways in a competitive carrier selection proceeding to determine which carrier(s) should be entitled to use the authority at issue; and
(f)  The authority granted here is specifically conditioned so that neither American nor British Airways shall give any force or effect to any contractual provisions between themselves that are contrary to these conditions.

________________________

1 The notice in paragraph (b) above can be used for this notification.

� Of the civic parties, Dallas/Ft. Worth International Airport and the St. Louis Parties supported the joint applicants’ request, stating that approval would benefit the traveling and shipping public, as well as their cities.  The Houston Parties expressed concern, stating that any decision should be consistent with the Department’s goals of achieving Open Skies and London Heathrow access for cities and carriers currently denied such access.


� By Order 2002-4-4, issued April 4, 2002, we granted final approval and antitrust immunity for alliance agreements between and among United, bmi, Austrian Airlines Österreichische Luftverkehrs AG, Lauda Air Luftfahrt AG, Deutsche Lufthansa AG, and Scandinavian Airlines System, and their wholly-owned affiliates, subject to a number of conditions, including the condition that the United States achieve, within six months from the issue date of that order (i.e., by October 4, 2002), an Open-Skies aviation agreement with the United Kingdom that meets U.S. aviation policy objectives.  By subsequent Orders 2002-10-6 and 2002-12-22, we extended the October 4, 2002, deadline through June 30, 2003.


� We further noted that other “regional” routes (those not involving London Heathrow or London Gatwick) are open under the U.S.-U.K. Agreement and did not appear to raise any competitive concerns.


� United/bmi stated that they reserved the right to pursue this matter in the context of the U.S.-U.K. Alliance Case.


� The Aviation Disaster Family Assistance Act of 1996 (PL 104-264; 110 Stat. 3213; October 9, 1996) and the Foreign Air Carrier Family Support Act of 1997 (PL 105-148; 111 Stat. 2681; December 16, 1997), as amended by the Wendell H. Ford Aviation Investment and Reform Act for the 21st Century (AIR-21) (P.L. 106-181; 114 Stat. 61; April 5, 2000), require U.S. and foreign air carriers to develop and submit to the Department of Transportation and the National Transportation Safety Board plans to address the needs of families of passengers involved in aircraft accidents (see 49 U.S.C. § 41113 and § 41313).





� See Attachment 1 to the April 21, 2003, Joint Answer of American Airlines, Inc. and British Airways Plc to Objections to Order 2003-4-7, filed in this Docket.


� See Order 2003-4-7 at 8.  


� We disagree with Continental that our decision here is inconsistent with Department statements in Order 2000-5-29, approving limited code-share operations by United and bmi, in particular our conclusion that enhanced operations by incumbent carriers at Heathrow could have a negative impact on the market if they adversely affected competition. (Order 2000-5-29, at 5).  That conclusion remains valid.  The critical test in each case is whether any such operations will adversely affect competition.  As discussed fully in this order, in the current competitive environment, we have concluded that they will not adversely affect competition so as to warrant disapproval of the proposed code-share only services.


� While Continental argues that our tentative decision failed to recognize that American has code-share alliances with a number of other European carriers and, thus, that the incremental public benefits to adding another code share are minimal, the fact that American has code-share arrangements with other European carriers is not dispositive, nor does it detract from our public interest findings in this case.  Delta, Northwest, and United also have code-share arrangements with many carriers for access to European points.  Thus, all carriers participating in the European market have chosen to enhance their access to the market by using multiple code-share partners, increasing the range of service opportunities for their passengers.  However, unlike these carriers, American does not have a code-share arrangement with its major transatlantic partner, British Airways.  Delta, Northwest, and United, on the other hand, not only have comprehensive code-share arrangements, but also, immunized cooperative agreements with the major participants in their global alliances.  In addition, Continental, Delta, and Northwest and United and US Airways also have comprehensive code-share alliances that benefit both their domestic and international operations.  American does not have such an alliance with another U.S. carrier.  In these circumstances, we are not persuaded that American’s other code-share services should alter our decision in this case.


� See conditions (b) and (e) of Appendix 4 to this order.


� See footnotes added to Appendix 1 at 1-5 and 1-6.


� See Order 2003-4-7 at 11.


� See, e.g., Orders 1999-5-14 and 2002-1-11.


� See Docket OST-1996-1960, Documents 12, 245, and 366; and Docket OST-1998-3304, Documents 61 and 422.


� Since all interested parties have had the opportunity to file comments in this proceeding, we will not entertain petitions for reconsideration.
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