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WASHINGTON, D.C.
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)

Application of 




)

)

ANTONOV DESIGN BUREAU

)
Docket OST-2003-15058

)
April 28, 2003

for an emergency exemption from conditions
)

established pursuant to Order 90-8-16

)

                                                                                    )
ANSWER OF ATLAS AIR, INC. TO APPLICATION OF

ANTONOVDESIGN BUREAU FOR AN EMERGENCY EXEMPTION 


A Ukrainian airline, Antonov Design Bureau (“Antonov”), has applied for an emergency exemption from the conditions established by Order 90-8-16, which prohibits transportation to and from Iraq, to the extent necessary to operate a series of cargo charter flights from the United States to Iraq within the next several weeks.  Atlas Air, Inc. opposes the Antonov request unless the Department simultaneously lifts the Iraq transportation prohibition for all U.S. air carriers.  In support of its position, Atlas states as follows:


1.
As Antonov recognizes in its application, Order 90-6-18 essentially prohibits all commercial flights between the United States and  Iraq – including the flights at issue in the above-referenced application.   The conditions attached by Order 90-6-18 to all certificates of public convenience and necessity, foreign air carrier and permits and route exemptions were designed to implement the Presidential directives contained in Blocking Iraqi Government Property and Prohibiting Transactions with Iraq, Executive Order Nos. 12722 and 12724.


2.
Antonov seeks an exemption from the conditions imposed by the DOT order to carry modular buildings and ancillary equipment for Chapman Freeborn France on behalf of the U.S. Department of State, for use during the reconstruction of Iraq.  While Atlas certainly has no desire to impede the flow of goods needed by the U.S. government during the reconstruction process, it believes that a DOT exemption favoring a single foreign carrier over all U.S. air carriers would be patently discriminatory and perhaps contrary to the governing executive orders.


3.
If the Department grants the requested exemption, it will have created a situation in which a foreign carrier has the ability to operate to a country that not a single U.S. carrier has authority to serve.  In the best of economic periods, that type of favoritism would be troubling.  In the current climate, in which demand is soft and a variety of U.S. carriers are struggling to regain their once-solid financial footing, it would be especially improvident.  


4.
Given the rapidly changing situation in Iraq, now may be the time for the Executive Branch to consider whether restrictions imposed by prior executive orders and implementing provisions, such as those contained in Order 90-6-18, should be eased.  However, such loosening should apply to all U.S. carriers on an across-the-board basis, and certainly not to a foreign carrier when not one U.S. carrier has economic authority to serve Iraq.


5.
Furthermore, it is questionable whether the governing executive orders even give the Department latitude to grant the requested exemption.  Perhaps to ensure fairness, the executive orders permit exceptions to the Iraq prohibitions only “to the extent provided in regulations that may hereafter be issued pursuant to this order” (emphasis added).  Here, the Department has neither issued specific regulations allowing for individual exceptions to the Iraq prohibition nor provided for such exceptions in its implementing order.


6.
In support of its request for an individual exemption, Antonov argues that the shipments associated with the particular flights in question are authorized under various Treasury/OFAC and Commerce/BIS regulations and that the only thing standing in the way of flight operation is the Department’s Iraq transportation prohibition.  Regardless of whether or not Antonov is correct, the point is irrelevant.  The Department ought not base its own actions on a transaction’s status under regulations issued by other governmental entities.  This is so because the Department must adhere to standards established in its own governing statutes; those may or may not apply to other government agencies.  Moreover, the situation presented here is hardly unique.  Governmental restrictions on flights to and from a total of 13 foreign countries
 are contained in an overlapping pattern of regulations issued by the Department and a variety of other entities, including the FAA, OFAC and BIS.  Frequently, U.S. carriers find that flights proposed by customers are authorized by the regulations of one agency but not by those of others.  In those situations, the proposed

flights cannot operate, because each set of regulations governs independently of the others and each administering agency makes its own decisions under its regulations.
 


  7.
Nor is the apparent involvement of outsized cargo material to the exemption decision.   The issue of whether or not to grant Part 212 authorization for a foreign carrier to operate a particular series of charter flights arises only in the situation where the carrier already has the underlying economic authority to operate between the United States and the country in question.  Here, that is not the case.  Like all U.S. and foreign carriers, Antonov lacks economic authority to serve Iraq from the United States, on either a scheduled or charter basis.  It should not be permitted to bootstrap its way to such authority by separately requesting a Part 212 authorization.
    


8.
Finally, the Department should be mindful that transportation in question is governed by the Fly America Act, which strictly limits the ability of foreign carriers to provide transportation for the U.S. government.  Here, the foreign carrier in question does not have the U.S. Air Force authority needed to fly for Air Mobility Command on behalf of the U.S. military.  Certain other foreign carriers stand in sharp contrast and should be given priority with respect to U.S. government flying.


WHEREFORE, Atlas Air, Inc. urges the Department to deny the referenced Antonov exemption application.
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I hereby certify that I have, this 28th day of April 2003, caused a copy of the foregoing answer to be served by fax or e-mail on counsel for Antonov and representatives of all carriers served with Antonov’s application.
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�  Afghanistan, Angola, Cuba, Ethiopia, Iran, Iraq, Kosovo, Lebanon, Libya, North Korea, Serbia-Montenegro, Sudan and Syria.





�  Antonov is silent in its exemption application about the FAA restriction on flights within the territory and airspace of Iraq, contained in SFAR-77.  The FAA’s promulgation of that restriction, however, is instructive.  In Prohibition Against Certain Flights Within the Territory and Airspace of Iraq, 68 Fed. Reg. 17870 (April 11, 2003), the FAA clarified the wording of a particular provision in SFAR-77 to eliminate the possible interpretation “that another agency could allow persons covered [by SFAR-77] to operate into Iraq without prior FAA approval.”





�  The outsized nature of the cargo may provide grounds for concluding that Part 212 should allow its carriage by a foreign operator of AN-124 aircraft, even though the carrier serves the United States almost exclusively on a 5th freedom basis.  But that determination comes after a determination is made that the carrier ought to be awarded the underlying route authority.  For the reasons explained above, Antonov should not receive relief from the Iraq transportation prohibition – and thus Iraq route authority – by individual exemption from the conditions attached to its foreign air carrier permit by Order 90-6-18.
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