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OBJECTIONS OF LANCASTER AIRPORT AUTHORITY TO NOTICE OF INTENT TO TERMINATE SERVICE

I.
BACKGROUND.

In May 2002, Chautauqua Airlines, Inc. ("Chautauqua") terminated air service to Lancaster Airport after leave was granted by Order of the Department of Transportation dated April 29, 2002, Docket OST-2002-11450-9.  Chautauqua was the sole carrier serving Lancaster at that time.  Colgan Air, Inc., d/b/a U.S. Air Express ("Colgan") began serving Lancaster Airport in June 2002.  By Notice dated December 20, 2002 and filed with the Department on December 23, 2002, Colgan seeks leave to terminate essential air service at Lancaster Airport pursuant to 49 U.S.C.A. § 41734.
  Colgan is also seeking to terminate service effective January 20, 2002, sixty-two (62) days earlier than allowed under 49 U.S.C.A. § 41734 and 4 C.F.R. § 323.5.


The proceedings in which Chautauqua sought to terminate service are filed at Docket OST-2002-11450, and on appeal to the United States Court of Appeals for the Third Circuit at Lancaster Airport Authority v. U.S. Department of Transportation, 02-2805.  Because the issue raised there is relevant to the instant matter, namely, whether Lancaster is ineligible for EAS subsidy, Lancaster Airport Authority ("Lancaster") hereby incorporates by reference all materials docketed in that matter.  


In the matter at hand, in addition to Lancaster’s request that the Department award an EAS subsidy, Lancaster objects to Colgan’s request that it be allowed to terminate its service as of January 20, 2003.  It is submitted that no basis exists to waive the ninety-day notice requirements of 49 U.S.C.A. § 41734 and 14 C.F.R. § 323.5.

II.
STATEMENT OF DOT ACTION REQUESTED.


A.
Require Colgan Air to continue service to Lancaster Airport until another air carrier is found to provide essential air service,


B.
Locate another carrier to provide basic essential air service, request service and subsidy proposals from carriers in accordance with 49 U.S.C.A. § 41733, and

C.
Issue an Order establishing interim or final subsidy rates sufficient to retain service by Colgan Air or another carrier in accordance with 49 U.S.C.A. § 41734(e).

III.
SCHEDULE OF OTHER SERVICE TO LANCASTER AIRPORT.


Colgan is the only carrier serving Lancaster with scheduled air service.

IV.
SUGGESTED REASONABLE LEVEL OF ESSENTIAL AIR SERVICE.


Order 83-3-15 defines Lancaster’s essential air service determination as two (2) daily nonstop round trips to Philadelphia, with sufficient capacity to accommodate forty (40) enplanements per day.  The current level of service provided by Colgan, three (3) weekday and (2) weekend round trips between Lancaster and Pittsburgh using nineteen (19) seat Beechcraft 1900 aircraft, is the sufficient level of essential air service.

V.
ARGUMENT.


A.
The carrier or carriers serving Lancaster Airport is entitled to EAS subsidy.  Lancaster incorporates herein the arguments raised in its objections filed at Docket OST-2002-11450-2 and OST-2002-11450-4 as well as the arguments set forth in its Petition for Review and Brief before the United States Court of Appeals for the Third Circuit in Lancaster Airport Authority v. Department of Transportation, No. 02-2805.


Colgan is the only carrier providing scheduled air service to Lancaster.  Maintaining commercial air service in Lancaster is of critical importance to the entire Lancaster community.  The commitment of the community is demonstrated by the fact that since the previous carrier, Chautauqua Airlines, terminated service, the present commercial air carrier, Colgan Airlines, was subsidized by local sources. This was done as a stopgap measure but understandably could not continue indefinitely.  In addition, Lancaster ranks seventh of the sixty-seven counties in Pennsylvania in air service demand, generating more than 876,000 originating air trips per year.  The airline ticket tax from Lancaster County passengers alone generates more than $15 million per year for the federal Aviation Trust Fund and more than $2 million annually in security fees.  Furthermore, Dennis DeVany's 7/12/00 email attached as an exhibit to Lancaster’s Objections at Docket OST-2002-11450-4 states as follows:   "Lancaster qualifies as an eligible community under the Essential Air Service Program and is guaranteed by statute at least two round trips a day to a large or medium hub airport such as Philadelphia or Pittsburgh".  This is not a statement merely that Lancaster qualifies as an “eligible place” as suggested in the Department’s Final Order at Docket ODT-2002-11450-9 but more importantly that Lancaster is guaranteed by statute at least two round trips a day.  Accordingly, it is inappropriate for the Department to now ignore that guarantee, do nothing and allow Lancaster to lose commercial air service for the first time in over fifty years.


B.
The requirements of the ninety (90) day notice period should not be waived.  49 U.S.C.A. § 41734(a) and 14 C.F.R. 323.5 require a carrier to provide an affected community at least ninety (90) days notice before "ending, suspending, or reducing [essential air service]."  Colgan has asked the Department to waive this requirement and to permit it to terminate service on January 20, 2003.


No statutory or regulatory authority or orders of the Department have been cited by Colgan in support of its request to allow termination of service to Lancaster on less than thirty (30) days notice.  Instead Colgan argues that Lancaster’s “relatively close proximity” to Philadelphia International Airport justifies the allowance of early termination of EAS service.
  Colgan also states that “it cannot continue to operate this service economically, without subsidy."  Neither argument justifies the Department’s waiver of the well established notice provisions of 49 U.S.C.A. § 41734 and 14 C.F.R. Part 323.  The Department noted in its April 29, 2002 Final Order at Docket ODT-2002-11450-9 that it was Lancaster’s qualification as an “eligible place” under the Essential Air Service program, and the fact that Lancaster received scheduled service from an air carrier holding a certificate issued by the Civil Aeronautics Board under Section 401 of the Federal Aviation Act that subjected the carrier to the statutory requirement to file a 90-day notice of its intent to terminate service at the community.  Nothing has transpired to eliminate that requirement.


Lancaster Airport is a viable airport other carriers may express interest in serving, given sufficient time and subsidy.  As the Department noted in its Order to Show Cause at Docket OST-2002-11450-3, "The community generated a total of 29,605 O&D passengers for the year ended June 2001.  With traffic levels exceeding eighty passengers a day, we would encourage other carriers to examine the feasibility of providing service to the community."  The purpose of providing the ninety (90) day termination period is to allow the affected community to find a replacement carrier.  Prior to September 11, 2001,  Lancaster was a viable community which never required EAS subsidy.  As air traffic continues to rebound, it is conceivable that Lancaster, in the future, could support a carrier without subsidy.  Therefore, to allow Colgan to terminate without giving the Authority sufficient time to find a replacement carrier would be seriously detrimental to the Authority’s efforts to continue to provide continuous air service at Lancaster Airport.

VI.
CONCLUSION.


For the reasons contained herein, Lancaster respectfully requests that the Department authorize EAS subsidy sufficient to allow Colgan to continue to serve Lancaster Airport or, in the alternative, deny Colgan’s request to terminate service prior to the expiration of the ninety (90) day period set forth in 49 U.S.C.A. § 41734(a) and 14 C.F.R. § 323.5.
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 GOTOBUTTON BM_1_ clh@rkglaw.com
CERTIFICATION OF SERVICE

I hereby certify that I have caused a copy of the foregoing Objections of Lancaster Airport Authority to Notice of Intent to Terminate Service to be served by first class mail this 10th day of January, 2003, upon each of the following persons:

Assistant General Counsel



Charles W. Smithgall

Transportation Division



Mayor, City of Lancaster, PA

U.S. Postal Service




120 North Duke Street

475 L’Enfant Plaza West SW



P.O. Box 1599

Washington, DC 20260-1136



Lancaster, PA 17608-1599

Dennis DeVany, Chief EAS and Domestic

Director of Aviation

   Analysis Division, X-53



PA Department of Transportation

Office of Aviation Analysis



Bureau of Aviation

U.S. Department of Transportation


P.O. Box 3457

400 7th Street, SW, Room 64171


Harrisburg, PA 17105-3457

Washington, DC 20590





Michael J. Colgan, President

Colgan Air, Inc.

10677 Aviation Lane

Manassas, VA 20110
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(717) 293-9293

�	Despite filing the Notice on December 23, 2002, Colgan has never served a copy of its Notice of Intention to Terminate Essential Air Service upon Lancaster Airport Authority as required by 14 C.F.R. 323.7(a).  Colgan did mail the Airport a letter dated December 31, 2002 in which it stated that it had filed a Notice of Intent to Terminate Essential Air Service and requested that the Authority agree to Colgan’s requested suspension of service as of January 20, 2003.  While the 90-Day Notice of Colgan Air, Inc. states that proof of service upon all persons specified is attached, there is no proof of service.


�	Lancaster’s proximity to Philadelphia International Airport is the root of the controversy in the pending Petition for Review before the Third Circuit Court of Appeals, No. 02-2805.
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