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Continental
 petitions the Department to reconsider its decision awarding seven frequencies and related route authority to Delta for Atlanta-Bogota service because the Department’s failure to institute full comparative proceedings to consider the relative merits of Continental’s Houston-Cali proposal and Delta’s Atlanta-Bogota proposal and develop the facts necessary to evaluate the relative merits of the two applications fails to comport with relevant judicial standards.  The Department’s decision is arbitrary and capricious and an abuse of the Department’s discretion.  Moreover, the decision is not based on substantial evidence and fails to comply with relevant procedural standards.  Only through the Department’s normal evidentiary process can Continental and Houston be given the requisite due process they deserve so the Department can make a rational decision based on a fully-developed factual record.  


Continental states as follows in support of its petition for reconsideration:


1.
Continental’s objections to the Department’s show cause order argued that the Department had failed to establish standards for defining when a normal evidentiary proceeding is held and when a truncated proceeding with no exhibits or factual investigation, such as the proceeding here, suffices.  The Department’s only response is that the applicants have “presented full descriptions of their proposed services and arguments in support of their proposals,” that “all parties have had a full opportunity to comment on each applicant’s proposal” and that they have had further opportunities to comment in response to the show-cause order.  (Order 2000‑9‑21 at 5)  Since the same could be said of every contested route application, the Department continues to fail to meet its obligation to explain why some cases require normal evidentiary procedures while others can be truncated.  When the Department diverges from its normal standards, judicial decisions require adequate explanations which the Department has failed to provide.  (See, e.g., Delta Air Lines, Inc., v. CAB, 561 F.2d 293, 311 (D.C.Cir. 1977)).


2.
Although Continental had pointed out numerous factual discrepancies in the Department’s show-cause order demonstrating the need for further factual consideration, the Department’s final order recognizes those discrepancies but fails to evaluate them rationally.  Absent further proceedings, the parties have no opportunity to explore those discrepancies.  The Department cited 51 weekly U.S.-Bogota frequencies which were already being operated (see Order 2000‑7‑19 at 5), in fact 68 weekly U.S.-Bogota frequencies were currently being operated, and Continental pointed out that adding seven additional frequencies would neither significantly develop new U.S.-Bogota traffic nor expand the range of service options available to consumers other than the small number of Atlanta consumers who would receive nonstop Bogota service for the first time.  Although the Department says an award to Delta would increase “the number of U.S. cities receiving nonstop service” and enhance “the price and service options available to consumers in the U.S.-Colombia market” (Order 2000‑9‑21), the same is true of Continental’s Houston-Cali proposal, which would have added the first nonstop Cali service at Houston, the only gateway competitive with American’s monopoly U.S.-Cali service at Miami, and increase price and service options for U.S.-Cali passengers.  Similarly, the Department notes that Atlanta is a Delta hub which would provide convenient connections for U.S.-Bogota passengers who already have convenient U.S.-flag connections via three other gateways, but Houston is a Continental hub which would provide convenient connections for U.S.-Cali passengers who have extremely limited connections in the U.S., all of them on American at Miami.  Houston is also a “principal hub” for Continental, and Continental has an established track record of developing Latin American service and expanding service options to the public at Houston.  Similarly, the Department has said that its failure to consider the full scope of the service already offered between the U.S. and Bogota, including service by foreign-flag carriers, “further convinces us of the need for additional competitive U.S. carrier service” with no explanation why passengers should be deprived of the first competitive Cali service so other passengers can receive the sixth competitive U.S.-Bogota service.  The Department also says that its reliance on the statement that because “U.S. [Bogota] services are now provided by U.S. carriers from only two U.S. cities, the addition of a new gateway will increase significantly the service options for Colombia passengers” (Order 2000‑7‑19 at 5) when service is offered by U.S. carriers through three gateways is not “decisionally significant” since the Department elsewhere had noted that service was offered at three gateways.  Once again, the Department has failed to explain why the number of alternative gateways is not “decisionally significant” in this case but is in others although it is obligated to do so.  (See, e.g., Delta Air Lines v. CAB, supra, at 311)  The Department’s refusal to hold a full comparative proceeding to find out how much traffic would be benefited on either route proposed is arbitrary and capricious, an abuse of its discretion and a denial of due process to Continental and Houston.
  The Department has failed to provide any rational distinction between the Delta and Continental proposals which would withstand judicial scrutiny, and it has failed to meet minimum due process standards.


3.
In the Department’s rush to judgment, it has reached factual conclusions which are erroneous and inadequately explained, as noted above, and failed to develop a sufficient factual basis for its decision to add a seventh carrier to U.S.-Bogota routes rather than a second carrier to U.S.-Cali routes.  Had the Department held a full comparative proceeding, it would have before it actual numbers of passengers who would receive their very first online Cali service and their first competitive online Cali service to compare with the minimal number of passengers who would receive their first online Bogota service or their first competitive online Bogota service.  Similarly, the Department could compare the number of Bogota seats available per passenger with the number of Cali seats available per passenger to evaluate which new competition would provide more significant benefits.  The Department is well aware of the effects of monopolies in air transportation generally but ignored them in this proceeding, and a full proceeding would enable it to consider the actual adverse effects of continuing American’s monopoly on U.S.-Cali service.  Without evaluating such factors, the Department cannot reasonably conclude that Delta’s proposal would provide greater benefits.  Thus, the Department’s conclusion that there are “no unresolved issues of relevant fact that would benefit from further evidentiary procedures” (Order 2000‑7‑19 at 7, Order 2000‑9‑21 at 5) is simply incorrect.


4.
Although the Department cites orders in other proceedings as precedent for proceeding directly to a show cause order, it has failed to explain what standards it applies in determining whether to hold a full proceeding or not.  The Department decided cases on Japan and China routes using truncated proceedings, but it has required full proceedings – and imposed long delays – in route cases involving Argentina and Brazil at the same time it was rushing to judgment on Colombia routes.  In the absence of clear standards for distinguishing decisions which can be based only on applications and answers from decisions which must be based on direct and rebuttal exhibits as well as full briefing, the Department cannot lawfully grant Delta U.S.-Colombia authority without granting Continental and Houston full comparative consideration.  Thus, the Department’s refusal to provide a full evidentiary proceeding for the Colombia case should be reversed on reconsideration.


For the foregoing reasons, Continental urges the Department to reconsider Order 2000‑9‑21 and to establish further procedures for comparative consideration of the Continental and Delta Colombia proposals and to grant Continental’s request for seven frequencies to offer daily nonstop Houston-Cali service.
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� 	Common names are used for airlines.


� The Department itself recognizes that a “court may reverse Department findings and conclusions . . . if they are arbitrary and capricious, an abuse of discretion . . .  or they fail to observe procedural requirements required by law.  (See, DOT’s Brief to the Fifth Circuit in American Airlines v. DOT, August 13, 1999 at 33-34.)








