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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF PENNSYLVANIA

TOWNSHIP OF TINICUM,

DELAWARE COUNTY,

PENNSYLVANIA,
Plaintiff,

Civil Action No. 2:07-CV-3409 (LP)

FRONTIER AIRLINES, INC.,,

et al.,

N N N w N Nwa N Nw w N ' e’

Defendants.

REPLY BRIEF IN SUPPORT OF ADDITIONAL AIRLINE DEFENDANTS' MOTION
TO DISMISS OR STAY ACTION PENDING ADMINISTRATIVE REVIEW

In response to the two-page "Joint Motion of Additional Airline Defendants to Dismiss or
Stay Action Pending Administrative Review" (September 24, 2007), plaintiff Tinicum Township
("Plaintiff" or "Tinicum") has filed a 45-page "Answering Brief in Opposition to Motion to
Dismiss or Stay of Additional Defendants," October 9, 2007 ("PL. Br."). However, nothing in
Tinicum's mostly repetitive brief changes the fact that the subsection of the Anti-Head Tax Act
which is the entire basis for Plaintiff’s landing fee surcharge — 49 U.S.C. § 40116(c) — was never
intended to, and does not, empower Tinicum (which neither owns nor operates Philadelphia
International Airport) to impose a fee or a tax on aircraft for using the runways at that Airport.

For the convenience of the Court, rather than repeat the arguments set forth in the “Reply
Brief in Support of Defendant Frontier Airlines, Inc.’s Motion to Dismiss or Stay Action Pending
Adminiétrative Review” ("Frontier Reply Brief"), tendered to the Court on September 24, 2007

pursuant to a motion for leave to file that Reply Brief which remains pending, Defendants hereby
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incorporate those arguments by reference. However, Defendants submit this new Reply Brief to
respond to an argument raised for the first time by Plaintiff in its most recent opposition brief:

namely, that the Court should ignore the fact that the 1994 re-codification of the Anti-Head Tax

Act from 49 U.S.C. App. § 1513 into the present-day 49 U.S.C. § 40116 was not intended to

make any substantive changes to the prior statute.' Defendants also are using this Reply Brief to

apprise the Court of the "Order Instituting Proceeding" that the U.S. Department of
Transportation ("DOT") has issued in the administrative proceeding styled Tinicum Township
Privilege Fee Proceeding, Order 2007-10-10, Docket OST-2007-29341, served October 16,
2007 (Exhibit 1 hereto).

ARGUMENT

I THE RE-CODIFICATION OF 49 U.S.C. APP. § 1513 INTO 49 U.S.C. § 40116
WAS NOT INTENDED TO SUBSTANTIVELY MODIFY THE STATUTE.

In arguing that its privilege fee is authorized by the plain language of 49 U.S.C. §
40116(c), Plaintiff insists that the Court disregard the original language of its predecessor statute,
49 U.S.C. App. § 1513(f). However, Plaintiff ignores, much less tries to rebut, the Supreme
Court's pronouncement that "'Under established canons of statutory construction, it will not be
inferred that Congress, in revising and consolidating the laws, intended to change their effect
unless such intention is clearly expressed."" Finley v. United States, 490 U.S. 545, 554 (1989)

(emphasis added) (citing Anderson v. Pacific Coast S.S. Co., 225 U.S. 187, 199 (1912)).

'Plaintiff's attempt to deny that it previously characterized the legislative history for 49 U.S.C. §
40116(c) as non-existent or "sparse" (Pl. Br. at 2 n. 5) cannot be squared with the actual
statements in its initial brief in opposition to Frontier's motion to dismiss or stay. See Plaintiff's
"Brief in Opposition to Defendant Frontier's Motion to Dismiss Plaintiff's Complaint or Stay
Action," Sept. 13, 2007, at 13 ("neither of the parties are [sic] aware of any legislative history or
any case law that addresses the purpose or application of Section 40116(c) of the Act
specifically"), and at 14 ("The legislative history of subsection (c), however sparse ... ").
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