















































agreement with air carriers. 73 Fed. Reg. 3315. This misconception also appears in the
1996 Rates and Charges Policy, § 1.1.4, 61 Fed. Reg. 32018. Airport proprietors,
however, have no obligation to enter into — and therefore can have no obligation td
negotiate — agreements with air carriers that establish how compensatory rates and
charges will be set.!!

In 9§ 2.1 of its 1996 Rates and Charges Policy, the DOT explicitly recognized the
right of an airport owner to impose rates by tariff rather than by agreement:

Airport proprietors may set fees for aeronautical use of airport facilities
by ordinance, statute or resolution, regulation, or agreement.

61 Fed. Reg. 32019, While the DOT may wish fo encourage “direct resolution of
differences at the local level,” the DOT has observed that “[sJuch resolution is best
achieved through adequate and timely consuitation between the airport proprietor and the
aeronautical users about airport fees” (emphasis supplied). 1996 Rates and Charges
Policy, § 1.1, 61 Fed. Reg. 32018. There is no requirement that airport proprietors make_
rate-setting agreements. The Final Policy correctly states without qualification that
“{albsent agreement, airport proprietors are free to act in accordance with their
proposals,” subject to review by the DOT. 1996 Policy, § 1.1.4, 61 Fed. Reg. 32018
(emphasis supplied). To aveid any doubt or confusion on this essential point, the DOT
should state in its final rule, without any equivocation, that: “Airport proprietors have no
obligation to negotiate or reach agreement with air carriers before setting fees by

ordinance, statute or resolution.”

i LAWA acknowledges that an airport proprietor cannot impose a residual rate structure without an

airline agreement. See 1996 Rates and Charges Policy, 12.1.1, 61 Fed. Reg. 32019,
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The Limited Scope of this Rulemaking Proceeding,

The DOT’s NPRM is focused on three specific proposals. The DOT has proposed
to revise its existing Policy to make plain that operators of congested airports can use
landing fees to provide economic incentives to carriers to (a) alter their schedules to
reduce operations at congested times, (b) use congested airfields more efficiently by up-
gauging their aircraft and (c) shift service to less congested secondary airports within the
region. See 73 Fed. Reg. 3310-3311.

The DOT’s NPRM does not present any proposals to cure the defects that led the
Court of Appeals to vacate various provisions in the 1996 Rates and Charges Policy when
it was challenged both by the City and by the airlines. See dir Transport Ass’n of
America v. DOT, 119 F.3d 38, amended by 129 F.3d 625 (D.C. Cir. 1997) (vacating the
provisions of the Policy requiring use of historic cost to value airfield assets and allowing
use of “any reasonable methodology” to value non-airficld assets for rate-setting
purposes); 73 Fed. Reg. 3311, The DOT’s NPRM also does not address “true congestion
pricing” because, as the DOT acknowledges, its NPRM only contemplates “revenue
neutral” methods of rate-setting that are constrained by traditional cost recovery
principles. 73 Fed. Reg. 3313.

LAWA has limited its comments to the specific proposals advanced by the DOT
inits NPRM. The DOT should not consider any curative rulemaking proposals or make

anticipatory proclamations about the use of congestion pricing methods that are not
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revenue neutral without providing notice and a full and meaningful opportunity for
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comments.
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