











6. American and United were the only carriers asked to reduce
operations at O’Hare in 2005. The FAA’s stated justification for this
policy was that American and United had increased their ORD operations
in greater numbers and at a greater rate than other carriers (70 Fed.
Reg. 15521). The FAA should be consistent and seek proportionate
scheduling reductions from (1) the largest carrier at Newark; and (2)
the carrier that has increased its operations at Newark by the
greatest amount.

7. Because any operational limitations at Newark should seek
to maximize the number of departures and arrivals at the airport, the
FAA’s scheduling reduction order should contain a process for
allocating new capacity as it becomes available. Any carrier reducing
peak hour operations from its Summer 2008 schedule submission should
have those operations restored in the allocation of this new capacity.
Once the FAA restores the status quo, any additional capacity beyond
what was ordered to be reduced should be allocated consistent with the

Worldwide Scheduling Guidelines.!

! American objects to the Department’s attempt to legitimize “[aluction

procedures” (73 Fed. Reg. 14555). The Department has no statutory
authority to conduct auctions ~ a fact it admitted in the Notice of
Proposed Rulemaking for a long-term solution to congestion at
LaGuardia (71 Fed. Reg. 51362). Moreover, it is unfair to ask
interested parties to comment on aspects of a rule for which the
Department “will provide additional information” at some future date
(73 Fed. Reg. 14555). The Department’s final order should clarify
that (1) there is presently no statutory authority for auctions; and
(2) auctions are not provided for in the scope of the rulemaking.
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8. American (and other U.S. carriers) separate the reporting
of slots under the Worldwide Scheduling Guidelines from those created
by the FAA. The systems used in this process are not identical, as
FAA slots have identification numbers while those administered under
the Worldwide Scheduling Guidelines do not. To avoid the need for an
expensive redesign of glot management models, American proposes that
carriers may report using either system.

9. The proposed EWR order would prohibit leases of operating
authorizations “unless [the holder] has actually used the
authorization to conduct flights to or from Newark at least 80% of the
time over a consecutive 90-day period” (73 Fed. Reg. 14557). Read
literally, this provision would prohibit leases for the first 90 days
after the order takes effect, as operating authorizations that did not
exist during the preceding 90 days could not have been “used.”
Changing the language of this provision to expressly permit leasing
“unless the holder had held the operating authorization for the past
90 days and had failed to use it to conduct flights to or from Newark
at least 80% of the time” would solve this anomaly and promote a more
efficient use of operating authorizations in the first 90 days of the

order takes effect.
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10. While the order contemplates usage waivers for lengthy
operational disruptions (73 Fed. Reg. 14558), it fails to acknowledge
that the New York region is susceptible to shorter - yet still
persistent - events. It is unfair to treat an operating authorization
as unused when it was impossible for the holder to utilize it. To
resolve this problem, The FAA should treat operating authorizations as
used for purposes of the 80% usage requirement if a departing or
arriving operation was cancelled due to de-icing programs and/or the
FAA’s ground delay program.

11. The proposed order would expire by its own terms on October
24, 2009 (73 Fed. Reg. 14557). The order should be made consistent
with the interim rule governing operations at LaGuardia (71 Fed. Reg.
77860) by having it expire “at the first change of scheduling season,
as defined by 14 C.F.R., part 93, subpart B, occurring no less than 90
days after the issuance of a subsequent rule to manage congestion and
delays at Newark.” This would eliminate the need for successive
notices and comments on extensions as was the case with the interim
order previous in place at O’Hare.
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