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DEPARTMENT OF TRANSPORTATION
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U.S.-Ecuador All-Cargo Docket OST-00-7513

Frequency Allocaion

S’ N N N

CONSOLIDATED REPLY OF ATLASAIR, INC.

Pursuant to the Department’ s Notice served June 15 in the above-captioned
proceeding, AtlasAir, Inc. respectfully replies to the answers filed June 27 by Evergreen
International Airlines, Inc., Gemini Air Cargo, Inc., Arrow Air, Inc., and Fine Air
Services, Inc. Asexplained in further detail bdow, anaward to Atlas of the three U.S.-
Ecuador all-cargo frequendes at issue would bed serve the pullic interest. By contrast,
an award to Fine Air/Arrow would require the D epart ment to disregard its policy favoring
intercarrier competition and overlook the carriers' financial condition. Awards to either
Evergreen or Gemini would not optimize the introduction of new cgpacity to this market
and would place carriers with little experience or presence in Latin America against
entrenched competitors. Atlas urges the Department to conclude this proceeding
expeditiously and avard the three frequend es, and corresponding exenption authority, to

Atlas.



Atlas Air, Inc.
Consolidated Reply

No Award Can Be Justified to Incumbents Fine and Arrow

In 1997, DOT rejected the requests of incumberts Fine and Arrow — then
independent airlines -- for the allocation of three U. S.-Ecuador frequencies abandoned by
Millon Air:

We concluded that our overdl goals in theU.S.-Ecuador

market would best be served by adding new conpetition

rather than authorizing incumbent carriers[including Fine

and Arrow] to increase their savices. . . . In particular, we

are not persuaded by Fine's arguments that parity of

Ecuador frequency allocation should be the major decisional

criterion in this caseor that existing service in the market

automatically warrants an increase of its alocation.
U.S.-Ecuador All-Cargo FrequencigSrder 97-8-20 a 5 (citation omitted). That same
logic applies with greater force today. Fine and Arrow remain in the U.S.-Ecuador market
under common control, and parent Fine Air Services Corp. (“Fine Corp.”) has asked the
Depatment to transfer Fine Air's authority to Arrow; if goproved, this transaction would
eliminate a competitor fromthe U.S.-Ecuador market entirely. The scheduled Ecuador
authority of the other incumbent, Challenge, has been acquired by United Parcel Service;
service provided under these seven frequencies is likely to shift infocus from gereral
cargo -- and competition with Fine Corp. -- to small package service, which isUPS's
speciaty. When these transactions are completed, Fine Corp. would be the only scheduled

carrier in the market focusing on general cargo service. Such amonopoly cannot be

justified.
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Serious doubtsalso reman as to whether FHne Corp. cariers would even be ableto
use new frequercies effectively. Early this month Fine Corp. announced that it had failed
to make the semiannud interest payment onits $190 million in notesand was in
discussions with the majority noteholder concerning restructuring. Fine Corp. also
explained that this falure would constitute a default of the bond indenture if not cured
within 30 days. Atlasisaware of no further public announcement concerning these issues,
and since Fine Corp. has raised the posshility that it might need to curtail growth plansor
existing operations, itscarriers ability to expand U.S.-Ecuador operations if awarded the
frequencies necessarily ramans in doubt.

The Fine Corp. applicants seek to focus attention on the prospect of potentid,
daily Fine Corp. savice, but such service would provide no additional benefit to the
shipping public. In fact, Fine and Arrow together can offer service five days each week
now with narrow-body araraft, althoughthe carriers currently show schedules only on
Tuesday, Thursday, and Saturday.? Challenge dso offers at least one round-trip flight

every day,? which again offers the frequency Fine Corp. claims that shippers crave

1 While Fine Corp. has requested in Docket OST-99-5140 that al of Fine Air's
economic authority be transferred to Arrow, thereis no guarantee that the
Department will transfer all Fine Air's Ecuador frequencies as requested. Gemini
hasrequested that the Depatment consider redlocating them.

2/ While Challenge holds saven frequercies, its schedule published in the OAG Cargo
Guide(July 2000) shows 10 weekly operationswith DC-10 aircraft (each
requiring 1.5 frequencies).
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From the massof shippe support letters filed by Fine Air, it seems that Fine Corp.
has put to its “supporters’ the choice either of daily DC-8 service or of once- or twice-
weekly wide-body service? Ask shippers and forwarders whether they would prefer more
frequent service, and oneis likely to get an affirmative answer. But that is not what is at
stake in this case; the U.S.-Ecuador bilateral does not currently permit each interested
U.S. carrier to offer service at its own chosen frequency. The Department therefore must
consider an additional question: Would shippers welcome the introduction of a new,
financially sound carrier to compete for their businessin the U.S.-Ecuador market? The

answer, of course, would be yes, which precludes an awad to Fine Air or Arrow.

Il. Atlas Offers the Best of the New Enfrant Propo sals

Department policy for the U.S.-Ecuador market emphasizes intercarrier
competition. Order 97-8-20 at 5. Given theunfortunate history of the three frequencies
now returned for athird allocation, it isimportart to “pick awinner” that can conpete
against the incumbents' strong foundation in the market. Atlas has a successful, global
busnessrecord, enjoysasolid presencein Miami and in Latin America on which to build

U.S.-Ecuador scheduled service, and proposes B747-200 aircraft that are an excellent

3/ Fine Air's Exhbit 1 demonstrates its diligence in pursuing support lettersfrom
forwarders, but its claim of support from magor corporations gpparently should be
phrased in the singular, not the plura, since only one letter, from Sony de Tijuana
Oeste S.A.de C.V., appearsto comefroma shipper rather then a forwarder or
consolidator. Also, since U.S.-Ecuador service isat issue in this case, it must be
noted that the Sony respondent is based in Mexico.
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mach for this market. Of the gpplicantsfor new Ecuador authority, Atlas is best-
equipped to use the three frequencies effectively.

Fine, Arrow, and Evergreen criticize Atlaswithan dmost ideological fury for
Atlas s successful reliance on a business modd of ACMI (aircraft, crew, maintenance, and
insurance) or wet-lease contracts. It is difficult to understand that fury, though, when
each of these three critics has routinely engaged in ACMI operations aswell. Fine Air has
operated on this basisthroughout the Caribbean and Latin America? as has its sister
company Arrow.? While Evergreen apparently has not esablished an ACMI presence in
Latin America, it hasfredy boasted, as Atlas quoted in its Answer, that “wet-lease deds

lasting a year or more provided 95% of [Evergreen s] revenuesin fiscd 1998-99.”¢

4/ In Fine Air' scase, DOT has approved U.S. wet leasesto, among others. Air
Jamaca (last approved June 24, 1999), BWIA Internationd (May 21, 199), Aero
Transcolombiana de Carga (“ATC”) (Oct. 23, 1998), GuyanaAirways (Sep. 10,
1998), Aeromar (Apr. 28, 198), Turks Air, Ltd. (Jan. 22, 1998), and a number of
other carriers from, for example, Belize, Peru, Venezuela, and the Dominican
Republic. Of course, since DOT need not approve wet-lease operations performed
entirely outside the United States, such wet-leaseswould not be reflected in DOT
records for Fine, Arrow, or Evergreen.

S/ Wet |eases approved, for example, to Aerolineas Mundo (Mar. 12, 1998), Surinam
Airways (Dec. 15, 1999), BWIA (Jul. 6, 1999), Air Jamaica (same), ATC (Jul. 20,

1999), Lloyd Aereo Boliviano (Sep. 22, 1999), and Transportes Aereos Boliviano

(Jul. 20, 1999).

6/ Atlas Amswer at 7 (citation omitted). DOT has approved, for exanple, wet |eases
or blocked-space agreements to Qantas (Oct. 23, 1997) and Saudi Arabian (Dec.
17,1997). Inthe latter application Evergreen explained that it has “for several
years provided comparable wet |ease services for Air-India, Air France, Qantas,
Turkish Airlines, and JAL, as well as Saudia, which have been routinely goproved
by the Department.”
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In the U.S.-Ecuador market, the ability of anew entrant to maintain a competitive
presence ismore important than an arbitrary assessmert of a carrier’s scheduled service
attributes.” Under the scoring system apparently shared by Fine, Arrow, and Evergreen, it
seems that Millon Air would have scored well. So would have American International
Airways, both before and after it was acquired by Kitty Hawk. Both went bankrupt and
exited the market. Challenge also would score well, but the Department noted
Challenge’ s poor financial condition in approving the transfer of its scheduled service
authoritiesto UPS. See Joint Application of United Parcel Service Co. and Challenge
Air Cargo, Inc, Order 2000-6-7 at 8 & n.8. Fine Air admits, too, that it has suffered
financially in its scheduled service? What isthe public benefit in preferring financidly
wesk carriers over those that are better-equipped to weather economic misfortune? Fine
Air also claims tha “the needs of Atlas's cusomers are being met by charter sarvice.” 0,

presumably, could Fine Air’s exiding forwarder traffic be accommodated readily on Atlas

7/ A demongration of how Gemini and Evergreen have sought to distinguish their
scheduled service qudlifications is their reliance on the “worldwide” scheduled
authority issued under Order 99-12-7. That order issued ten all-cargo carriers
(induding Atlas, Fine Air, UPS, Polar, Fed Ex, Emery, Florida Weg, and Kitty
Hawk Intemational) scheduled authority to serveover 140 countries with liberal or
open-skies agreementsor relationships. The inclusion of Gemini and Evergreen on
thislist of carriersisirrelevant to their ability to conduct U.S.-Ecuador scheduled
service effectively.

8/ SeeFine Air Answer at 14 n.12. While FineAir dams its finandal problems “are
duein large part to thisvolatile fuel stuation,” Fine Corp.’ s SEC filings list many
morereaons, including “the Company's growth, recert acquigtion and integration
of Arrow Air, leverage position, seasonality and capital expendituresthat have
been made to comply with FAA noise reduction requirements.” Atlas Arswer at
10.
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charter srvice. It isimportant to bear in mind, though, that while U.S. carriers are
guarantead 15 weekly scheduled frequencies unde the U.S.-Ecuador bilateral, Annex 1,
8 111(2), cargo cherters are “granted onthe bads of reciprocity.” Annex I1(8).

Carrier ACMI ideology is not a decisional factor inthisproceeding, but cgpacity is.
U.S. carriers can provide only fifteen weekly, narrow-body frequencies (or their wide-
body equivdent) in the U.S.-Ecuador market. By proposing to usethe three available
frequencies simply to add more narrow-body service, the Fine Corp. proposals would not
maximize the use of the remaining frequencies? Atlas, Evergreen, and Gemini all propose
wide-body srvice, but Atlas's B747-200 airaraft offer the best capacity for the U.S.-
Ecuador market, particularly in light of the redrictions tha Quito’ s dtitude imposes on
nor thbound capacity.

Atlas has been criticized for its proposal to serve Bogota on southbound flights,
even by carrierswhich recognize that U.S.-originating traffic bound for Ecuador often is
limited. Likefavoring applicants based on arbitrary scheduled service attributes, it would
make no sen<e to favor applicants without plansto ensure the economic viability of
southbound U. S.-Ecuador service. |f, as Gemini fears, southbound traffic for Bogota is
carried on Atlas s Miam-Bogota-Quito segment, that traffic will be helping to make up
shortfdls in southbound Miami-Quito cargo -- and making the entire service pattern more

viable and more economical for shippers. 1f Quito-bound traffic demands thefull capaaty

9/ Fine Air corredly notesthat “southbound traffic to Ecuador is lighter inrelation to
northbourd traffic.” Fne Air Answer at 10n.9. This is no reason, though, to
favor D C-8 service and thereby restrict capacity in both directions.
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of Atlas’sU.S.-Ecuador aircraft, Atlas can elimnate the Bogota stop and accommodate
Colombia-bound traffic on its existing, scheduled serviceX® Atlas believesthat the Miami-
Bogota-Quito southbound patternit proposesisentirely consistent withthe U.S.-Ecuador
agreement and new U.S.-Colombia Manorandum of Consultations, and it therefore
cannot understand Arrow’ s concern that beyond-Colombia operations are “anything but
clear” Arrow Answer at 2 In sum, Atlas does not believe it isinthe publicintered to
oper ate uneconomic southbound flightsto Ecuador, and it therefore intendsto use the
route integration authority U.S. carriers routinely request from the Department to ensure
that the southbound service is economic.

Inclusion of Bogota as a southbound intermediate stop is entirely reasonable, but
Evergreen’sinclusion of New York, Latacunga, and connecting service between Asia and
Ecuador addsnothing to Evergreen’ sservice proposal. The core requirement for U.S-
Ecuador serviceis Miami-Quito/Guayaquil capecity. Addition of Latacungaas atraffic
stop might be justified if thereis adequate traffic and infrastructure there (as there
currently isat Quito), but Latacungaisonly ashort disance from Quito. Thereis smply
no demand for single-plane New York-Ecuador scheduled cargo service. The carrige of
Asia-Ecuador trafic, moreover, does not advance U.S. aviation policy for the usage of

U.S.-Ecuador frequendes. At best, these appendages to Evergreen’s service proposal ae

10/  Atlasconducts asubstantia, scheduled service pattern between the U.S. and
Colombia, and it recently obtained D OT aut hority to serve points beyond
Colombiain the Westem Hemisphere. SeeNotice of Action Taken daed June 23,
2000 in Docket OST-00-7477.
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harmless and distracting; at worgt, they could further affect the viability of Evergreen’s
proposd.

Finally, Fine, Arrow, and Gemini also fret tha their readings of the U.S.-Ecuador
bilateral do not countenance the proposals of Atlas and Evergreen for use of the three
frequencies at issue. Thereisno affirmative prohibition in the bilateral on any of the
solutions Atlas has proposed. To be sure, the arithmetic of allocating three frequenciesis
mor e srai ghtforwar d when considering carriers with narrow-body arcraft (one frequency)
or DC-10/L-1011 aircraft (1% frequencies). No doubt al three critics would view the
issue differently if they were developing service proposaswith DC-10 or L-1011 aircraft
in a case dlocating a number of frequencies not evenly divisible by 1.5. Perhaps they
would takethe same, raional approach that Atlas and Evergreen have taken and seek to
maximize the use of these frequendes in the samemanner. As Atlas pointed out in its
Supplemert, there are severa, entirely reasonable ways in which the third frequency at

issue could be used to support additional B747 service.

l1l. Conclusion
It is appropriae for the Department, as in past U.S-Ecuador dlocations, to
promote intercarrier competition in the scheduled, all-cargo market by awarding these
three frequendes to a carrier without current U.S.-Ecuador scheduled operations. To
maximize the use of these bilateral rights, and best promote competition that will benefit

shippers, the Department should avard them to acarrier with an established Latin
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American presence and the operational and finandal strength to ensure their optimal use.
Atlas, unlike the other applicants, meets all of these criteria and therefore should be
awarded the frequencies and corresponding exemption author ity.

WHEREFORE, Atlas Air urgesthe Department: (1) to grant theU.S.-Eauador
exemption authority and alocation of three al-cargo frequenciesit hasrequested in the
above-captioned proceeding, and such other and different relief as may be in the public
interest; and (2) to deny the applications filed by Evergreen, Gemini, Arrow, and Fine.

Respectfully submitted,

/s

William C. Evans

John R. Mietus Jr.

VERNER, LIIPFERT, BERNHARD,
McPHERSON and HAND, CHARTERED
901 15th Street, N.W., Suite 700
Washington, DC 20005

Counsel for Atlas Air, Inc.
June 30, 2000
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