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REPLY OF
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Pursuant to Rule 308 of the Rules of Practice of the Department of
Transportation (the Department), Federal Express Corporation (Federal Express)
hereby submits its Reply to the Answer of Atlas Air, Inc. (Atlas), filed in response
to the application of Federal Express for grant of an exemption from, or waiver of,
the applicability of the 90-day dormancy condition applicable to its allocation of
ten (10) U.S.-Brazil all-cargo frequencies so as to authorize Federal Express to
suspend its utilization of five (5) of those frequencies for one year, until June 1,

2001.
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Atlas opposes the dormancy exemption application of Federal Expressin
part. Specifically, Atlas urges the Department to deny the application of Federal
Express with respect to 2.5 of the total of five Brazil frequencies alocated to
Federal Express which are the subject of the dormancy exemption application, and
requests the Department to reallocate those 2.5 frequencies to Atlas. Ina
concurrent application, in Docket OST-00-7464, Atlas requests the Department to
grant it U.S.-Brazil all-cargo exemption authority, and an allocation of seven U.S.-
Brazil scheduled cargo service frequencies, to enable Atlas to provide B-747
freighter service in the U.S.-Brazil market seven days a week.

Atlas urges that the seven frequencies to be reallocated to Atlas should be
drawn from a combination of 4.5 dormant Brazil frequencies initially allocated to
American International Airways, subsequently acquired by Kitty Hawk
International, Inc. (Kitty Hawk), and 2.5 Brazil frequencies currently allocated to
Federal Express and not currently being fully utilized by Federal Express.

In response to Atlas, Federal Express states as follows:

1 Federal Express submits that it is wholly inappropriate for Atlas to
presume to “select” the Brazil frequencies to be reallocated to Atlas on the basis of
a “determination” by Atlas as to which Brazil cargo frequencies currently are, or
soon may become, legally dormant and available for reallocation. Atlas has no
authority to make such a determination, which is reserved exclusively for the

Department.
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2. Moreover, contrary to the assumption made by Atlas, the five Brazil
cargo frequencies which are the subject of the dormancy condition exemption
application of Federal Express in this proceeding are not currently dormant within
the terms of the Department’ s standard 90-day dormancy condition applicable to
those frequencies. As stated in the dormancy condition exemption application
filed by Federal Express, Federal Express has operated al five of the Brazil
frequencies at issue intermittently, but with a sufficient degree of regularity and
frequency to satisfy the requirements of the 90-day dormancy condition applicable
to each of the five frequencies at issue.

Federal Express fully expects and intends to expand the frequency of its
U.S.-Brazil operations on a phased-expansion basis up to the level of ten roundtrip
flights aweek as growth in traffic demand permits the economically-justified
introduction of additional flights.

3. At the present time, atotal of 24 U.S.-Brazil widebody cargo service
frequencies are available for U.S. carrier scheduled cargo operations between the
U.S. and Brazil pursuant to the March 1989 U.S.-Brazil Bilateral Air Services
Agreement, as amended by the October 24, 1996 Memorandum of Consultations

between the U.S. and Brazil (the 1996 MOC).
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By Order 97-2-20, served February 28, 1997, and various prior and

subsequent authorizations, the Department has most recently allocated those 24

frequencies as follows:

Carrier
AIA/Kitty Hawk
Challenge
Federal Express
Polar

No. of Freq In Use'
4.5 --
4.5 2
10 5
5 3

As indicated above, based on the June 2000 edition of the OAG Cargo

Guide, it appears that only 10 of the total of 24 Brazil frequencies are currently in

use, as published by the following carriers. Federal Express—5 (DC-10);

Challenge — 4 (B-757); and Polar — 3 (B-747).

4. Based on the foregoing information, it appears that a total of 14

Brazil widebody frequencies are not currently being utilized for regularly-

scheduled service. As noted above, however, the five frequencies held by Federal

Express which are the subject of the exemption application in this proceeding are

1

Kitty Hawk has filed a Chapter 11 bankruptcy petition, has suspended all of

its Latin American operations, and has announced that it does not intend to
resume those operations in the forseeable future. Challenge operates four weekly
B-757 flights which require only two widebody frequencies under the 1996 MOC
(Annex I, Section I11(4)). The 8 weekly DC-10 and B-747 flights currently
operated by Federal Express and Polar utilize atotal of 8 widebody frequencies.

2 Federal Express understands that Polar operates its two additional Brazil

frequencies on a seasona basis.
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being utilized to an extent which is in compliance with the Department’s
dormancy condition, and, therefore, are not legally dormant. In addition, the two
Brazil frequencies operated by Polar on a seasonal basis may not be legally
dormant. That leaves at least seven (7) remaining frequencies which appear to be
dormant and which, therefore, have expired and reverted to the Department for
reallocation. That total is adequate to permit the level of widebody service
proposed by Atlas, without recourse to any of the five Brazil frequencies allocated
to Federal Express which are the subject of the dormancy exemption application at
issue.

5. Accordingly, Federal Express urges the Department to determine
whether a total of at least seven (7) U.S.-Brazil cargo frequencies are currently
dormant, and have therefore expired and reverted to the Department for
reallocation. If that number of cargo frequencies is found by the Department to be
available for reallocation, those frequencies would be sufficient to provide the
number of frequencies sought by Atlas. While Federal Express takes no position
on the merits of the Atlas application for seven Brazil cargo frequencies, Federal
Express would not object to the allocation of seven Brazil frequencies to Atlas,
provided that none of those frequencies are taken away from the current Brazil

frequency allocation held by Federal Express.
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6. On that basis, Federal Express urges the Department to act
immediately to grant its pending Brazil frequency dormancy condition exemption
or waiver application, and to take such further action with regard to the U.S.-
Brazil application of Atlasin Docket OST-00-7464 as the Department may find to
be warranted by the public interest.

WHEREFORE, Federal Express hereby requests the Department to grant
Federal Express an exemption from, or waiver of, the 90-day dormancy condition
applicable to its allocation of ten (10) U.S.-Brazil all-cargo frequencies so as to
authorize Federal Express to suspend its utilization of five of those frequencies for
a period of one year, until June 1, 2001.

Of Counsel: Respectfully submitted,

M. Rush O'Keefe, Jr.
Vice President-Regulatory Affairs

Sarah S. Prosser

Managing Director Nathaniel P. Breed, Jr.

David A. Glauber SHAW PITTMAN

Managing Attorney Attorneys for

Warren A. Goff FEDERAL EXPRESS CORPORATION
Senior Attorney

FEDERAL EXPRESS CORPORATION



FedEx Reply to Atlas
Brazil All-Cargo Frequencies

77—

CERTIFICATE OF SERVICE

| hereby certify that | have this day served a copy of the foregoing Reply of
Federal Express Corporation by messenger, telecopier transmission or United
States mail, properly addressed and with postage prepaid, upon each of the persons

listed in the Service List attached hereto.

Doreen S. Hughes
Washington, D.C.
June 15, 2000
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