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REPLY OF LEGEND AIRLINES, INC. TO 
ANSWER OF AMERICA WEST AIRLINES, INC. 

 
 

It is unfortunate that a carrier that once championed the rights of new entry and 

competition now raises objections to a new entrant carrier’s application to obtain slots at 

high density airports, but, sadly, that is what America West Airlines, Inc. (“America 

West”) has done by filing an Answer opposing new entrant Legend Airlines, Inc.’s 

(“Legend”) application for slots at Chicago O’Hare and LaGuardia.  

 In the not so distant past, America West was an advocate of new entry and 

promoted public interest factors set forth by the Airline Deregulation Act.  49 U.S.C. § 

40101.  In its filing for O’Hare and LaGuardia slots, America West stated: 

Awarding America West the 13 slots it needs to mount a competitive 
schedule against the dominant incumbent carriers at O’Hare and 
LaGuardia will advance the public interest by creating a $51.8 million 
benefit for consumers in the first year through lower fares.   

 
(OST-97-2970, October 3, 1997, p10) 

 
It went on to state: 
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Indeed, the carrier’s proposed service would advance all of the important 
statutory public interest criteria by providing increased low-priced 
services, countering major carriers’ market domination at s lot-controlled 
airports, and providing additional competitive options to the travelling 
public through the additional services of a major low fare carrier’s entry 
into restricted air transportation markets.  Simply put, no other new entrant 
can provide the level of competitive stimulus created by America West 
with such a limited number of slots. 

(p11) 
Apparently, America West, now a codeshare partner of Continental and part of 

the Continental/Northwest alliance, is no longer a champion of new entry.   

It is interesting that America West questions Legend’s need to operate at O’Hare 

and suggests that Legend fly to Midway instead: 

…particularly in light of the wide range of cities available for Legend to 
initiate service to, and its ability to operate at least some, if not all, of its 
Chicago flights at Midway Airport rather than at ORD.   

(OST-00-7134-2, p3.)   
 

Legend’s exemption application provides no explanation as why it must 
initially operate a shuttle service to the slot constrained O’Hare as opposed 
to serving other cities or implementing service to Chicago with flights to 
Midway.   

(p5) 
 
America West’s suggestion in its filing that Midway can serve as a substitute for 

O’Hare is inconsistent with the carrier’s previous statements.  When applying for O’Hare 

and LaGuardia slots in October 1997, America West pointed out that those airports could 

not be substituted with alternative airports: 

…as noted by the GAO in explaining the need for service by new entrants 
such as America West at the slot restricted airports, each airport in the 
Chicago and New York areas has its own separate market.  This is 
evidenced by the fact that most major airlines serve both airports in the 
Chicago area and all three airports in the New York area. America West 
plans to expand existing service at Newark and Chicago Midway in the 
future, however, this expansion does not address the critical needs of the 
LaGuardia and O’Hare markets for an increase in low fare options today. 

(OST-97-2970, p8.)  
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The Department has long held that the various New York, Chicago and 

Washington airports serve distinct markets. 

While Legend appreciates America West’s input on airports that Legend should 

serve, Legend prefers to stick to its own business plan and, like America West, offer 

competitive service t o LaGuardia and O’Hare.  In light of American Airlines dominance 

of O’Hare slots and its multiple flights to all “slot-controlled” airports, to be competitive 

Legend must be able to have a reasonable frequency for the business traveler. 

When Congress passed the Wendell H. Ford Aviation Investment and Reform Act 

for the 21st Century (“FAIR 21”), it expressly opened up O’Hare and LaGuardia to new 

entrants and limited incumbents so that they could bring much needed competition to 

these airports.  Each carrier submitting an application under FAIR 21 needs to submit its 

preferred schedule.  Legend believes that qualifying new entrants and limited incumbents 

need to enter all closed markets. 

In order to ensure that new entrants would be awarded slots, Sec. 231(k) of FAIR 

21 specifically excludes certain carriers from qualifying as a new entrant or limited 

incumbent:  

AFFILIATED CARRIERS.- For purposes of this section and sections 
41716, 41717, and 41718, an air carrier that operates under the same 
designator code, or has or enters into a code-share agreement, with any 
other air carrier shall not qualify for a new slot or slot exemption as a new 
entrant or limited incumbent air carrier at an airport if the total number of 
slots and slot exemptions held by the 2 carriers at the airport exceed 20 
slots and slot exemptions.   

 
Based upon the above language and considering that America West applied for 

slots (OST-00-7198) under FAIR 21 and has a codeshare affiliation with Continental (see 
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Attachment 1),1 America West does not appear to qualify as a new entrant at O’Hare or 

LaGuardia.  Therefore, America West may have no basis to apply for slots.  In addition, 

considering the ownership/alliance relationships that America West holds, the 

Department should prioritize slot awards to carriers that do not have the access held by 

the largest carriers and their partners, including America West. 

As Legend stated in its application, the Dallas market is in critical need of 

competition.  The Department has recognized the importance of Legend’s service in its 

multiple slot awards to Midwest Express.  Smaller new entrants need to know what 

opportunities for access will be available in order to plan schedules.  It is important that 

the slot awards under FAIR 21 do not get delayed by those opposing competition or new 

entry.  Therefore, Legend urges the Department to grant its application for slots at 

LaGuardia and O’Hare. 

 
Respectfully submitted, 
 
 
_______________________ 
Edward P. Faberman 
Michelle M. Faust 
UNGARETTI & HARRIS 
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Washington, DC  20005-1714 
Tel: 202-639-7500 
Fax: 202-639-7505 
 
Counsel for Legend Airlines, Inc. 

 
Date:  April 18, 2000

                                                 
1 Continental has 29 O’Hare slots and 32 LaGuardia slots. 
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