BEFORE THE
OFFICE OF THE SECRETARY
U.S. DEPARTMENT OF TRANSPORTATION
WASHINGTON, D.C.

Application of:

TRANSPORTES AEREOS MERCANTILES
PANAMERICANOS, SA. (TAMPA) Docket OST-00-6955
for an Emergency Exemption from

49 U.S.C. §40109

(Colombia- Miami- Panama- Colombia/All Cargo)

S N N N N N N N N N

CONSOLIDATED REPLY OF TRANSPORTES
AEREOS MERCANTILES PANAMERICANOS, SA.

Communications with respect to
this document should be sent to:

John E. Gillick
Joshua l. Romanow
Winthrop, Stimson, Putnam
& Roberts
1133 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 775-9800
Email: gillickj@wingim.com

March 10, 2000

60226498.01



BEFORE THE
OFFICE OF THE SECRETARY
U.S. DEPARTMENT OF TRANSPORTATION
WASHINGTON, D.C.

Application of:

TRANSPORTES AEREOS MERCANTILES
PANAMERICANOS, SA. (TAMPA) Docket OST-00-6955
for an Emergency Exemption from

49 U.S.C. §40109

(Colombia- Miami- Panama- Colombia/All Cargo)

S N N N N N N N N N

CONSOLIDATED REPLY OF TRANSPORTES
AEREOSMERCANTILES PANAMERICANOS, SA.

On February 17, 2000, Transportes Aereos Mercantiles Panamericanos, SA.
(“TAMPA™), pursuant to 49 U.S.C. § 40109 and Subpart D of the Department’ s Procedural
Regulations, filed an gpplication for an exemption to authorize it to engage in foreign scheduled
air trangportation of property and mail on a Colombia-Miami-Panama- Columbia routing.
TAMPA requested that this exemption be granted for a period of two years.

Answers were filed by Fine Air Services, Inc. (“Fine”) and Polar Air Cargo (“Polar”).
Fine contends that “ overal substantial comity and reciprocity” islacking in the U.S.-Colombia
market and, therefore, the Department should defer action on TAMPA''s gpplication until the
conclusion of the U.S.-Colombia bilaterd talks scheduled for March 13-14, 2000. Answer of
Fineat 4. Polar does not object to TAMPA'’s gpplication provided the Department aso grant its
pending gpplication for Miami-Bogota dl-cargo authority and that * assurance of routing

flexibility” is provided by the Colombian government. Answer of Polar & 3.
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Tumning initidly to the Polar answer, TAMPA welcomes everthanded competition in the
U.S.-Colombia market and has never objected to an gpplication of aU.S. carrier inaDOT
proceeding. TAMPA takes no position on Polar’ s pending DOT application for exemption
authority but notes that Polar’ s DOT application is a matter between Polar and the Department,
not TAMPA. Any “routing flexibility” assurancesinvolving the Colombian government can be
raised by Polar or the Department in the upcoming bilateral negotiations. Delaying TAMPA's
gpplication for bilateraly guaranteed authority in a market where two U.S. carriers are dready
operating would be ingppropriate.

Asto Fine s answer, TAMPA responds as follows:

Firgt, Fine does not argue that comity and reciprocity is lacking in the U.S.-Panama-
Colombia market, nor doesit cite recent examples where U.S. carriers were denied authority by
the Colombian government to operate in that particular market. It cannot, of course, do so
because the Colombian government has granted ana ogous requests by not just one but two U.S.
cariersto fly between the United States and Colombiavia Panama. In fact, substantia comity
and reciprocity exigts in the U.S.- Panama- Colombia market for these flights. The Colombian
government has authorized (1) Federa Express to operate on a U.S.-Venezuda- Panama- Bogota:
Panama-U.S. routing, and (2) Chalenge Air Cargo to operate between the United States and
ColombiaviaPanama. It isbeyond question that reciprocity has been demonstrated by the
Colombian government in the U.S.- Panama- Colombia market.

Second, the Department has gpplied an *“ analogous requests’ standard in determining
whether comity and reciprocity exist in a particular market. Thus, in acase involving code-
sharing in U.S.- Canadian markets, the Department held that:

While code- sharing arrangements of the type at issue here
are not provided for in our bilatera aviation agreements
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with Canada, we find that approval iswarranted on
reciprocity grounds. In particular, we note that the
Government of Canada has approved ana ogous requests by
U.S. carriers to conduct code-sharing operationsin U.S.-
Canadamarkets. Order 94-2-14 at 5.

And, in acase involving reciprocity on the part of the government of Panama, the

Department stated that:

Although the U.S.-Panama Air Transport Agreement does
not provide for the nonscheduled Central America
intermediate- point authority that Pacific Internationd is
seeking, we find that there is adequate reciprocity with
Panama supporting Pacific Internationd’ s request. We
have the Panamanian authorities assurance on the record
of this case (by letter dated June 20, 1994) that they are
prepared to grant analogous requests by U.S. carriers.
None of the objecting U.S. carrier parties has provided us
with a concrete basis to question this assurance. Order 95-
1-38 at 5-6.

If the Department is prepared to find reciprocity in a market where the foreign government has
provided “assurances’ that it would grant anaogous requests, reciprocity certainly exists where

the foreign government has aready granted analogous requests by U.S. carriers for authority in

that particular market.

While Fine attempts to shoehorn comity and reciprocity into a broad “overal substantial
comity and reciprocity” standard, such a standard is inconsstent with the long standing and
appropriate “ analogous request” standard established by the Department over the years.

Third, the authority sought by TAMPA is clearly provided in the U.S.-Colombia bilaterd.
The U.S.-Colombia Air Trangport Agreement provides for service between Miami and Colombia
viaintermediate points. Even Fine concedes that the routing is consstent with the bilaterdl.

Fndly, the overwheming mgority of TAMPA'’s scheduled flightsin recent years have
been third and fourth freedom flights between the United States and Colombia. TAMPA's

primary focus remains the Colombia-U.S. market. Granting this authority would provide
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balance in a market where two U.S. carriers have previoudy been authorized by the Colombian
government to operate.

WHEREFORE, for the foregoing reasons, TAMPA respectfully requests that the
Department grant it an exemption for a period of two years to enable it to provide scheduled
foreign ar trangportation of property and mail on a Colombia-Miami-Panama- Colombiarouting

as more fully described herein.
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