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BEFORE THE
U.S. DEPARTMENT OF TRANSPORTATION
WASHINGTON, D.C.

Application of
BELLVIEW AIRLINESLTD. Docket OST-00-6784

for aforeign air carrier permit under
49 U.S.C. §41032.

ANSWER OF
NIGERIA AIRWAYS, LTD.

On January 11, 2000, Belview Airlines Limited (Belview) filed an gpplication
for aforeign ar carrier permit authorizing it to conduct foreign scheduled ar transportation of
persons, property and mail between Lagos, Nigeriaand New York (JFK Internationa Airport) in
the United States. Nigeria Airways, Ltd. (Nigeria Airways), which (1) has been designated by
the Nigerian Government under the U.S.-Nigeria Air Transport Agreement to provide this ser-
vice, ! (2) holds aforeign air carrier permit to provide this service, and (3) intends to resume ser-
vice between the United States and Nigeria by the end of February 2000, strongly objects, for the
reasons set forth herein, to the issuance of the foreign ar carrier permit sought by Bellview.

Article 3 of the U.S-Nigeriabilaterd ar trangport agreement establishesthe re-
quirement that U.S. and Nigerian airlines must be designated by their respective governments
prior to applying to operate scheduled service between the U.S. and Nigeria over the routes

gpecified in the Annex to the agreement. Indeed, paragraph 2 of Article 3 specifies the proce-

! We have contacted the Department and have been informed that Nigeria Airwaysis the only airline that has been
designated by the Government of Nigeriato provide service under the bilateral.
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dures to be followed when more than one airline of a Contracting Party is designated to provide
service under the agreement. And, paragraph 3 of Article 3 states that, only after an airline has

been designated and authorized in the manner specified in the agreement can it begin to operate
the services specified in the Annex to the agreement.

Nigeria Airways has been designated to provide such scheduled service and has
consigtently provided scheduled air transportation between the U.S. and Nigeriauntil 1993, when
the Department issued Order 93-8-15 (Aug. 11, 1993) prohibiting Nigerian and U.S. carriers
from providing service between the United States and the Murtda Muhammed Internationd Air-
port, effectively banning direct air trangportation between the two countries. That ban on direct
flights between the United States and Murtala Muhammed Internationd Airport was lifted by the
Department on December 22, 1999 (Order 99-12-19). Since that time, Nigeria Airways has been
working to resume its scheduled service between the United States and Nigeria, and presently
intends to resume flights on February 29, 2000.

As Nigeria Airways pointed out in responding to Bellview’ s gpplication for an
exemption in Docket No. OST-00-6783- 1, Bellview has not been designated by the Government
of Nigeriato provide scheduled service between the United States and Nigeria. Nor has Bell-
view provided the Department with economic operating authority issued by the Government of
Nigeriathat authorizes the operations for which Bellview seeks authority from the Departmen.
See 14 CF.R. 8 211.20(i). Thus, Belview hasfailed to demongtrate that it has either been des-
ignated or granted the requisite authority by the Government of Nigeriato initiate service be-
tween Nigeriaand the United States.

In arecent caseinvolving an application by Trandux (a private company, based in

Luxembourg, organized under the laws of Luxembourg, and licensed by that country to conduct
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world-wide operations), the Department, after pointing out that the Grand Duchy of Luxembourg
had not designated the carrier to conduct Luxembourg-U.S. charter operations under the “Open
Skies’ United States-L uxembourg Agreement, held that:

We view thislack of designation as criticaly sgnificant in this

case. A government’s act of desgnating acarrier under abilaterd

aviation agreement manifests that government’ s determination and

desre that the carrier in question should receive the benefits avall-

able under the agreement. In the absence of this commonly recog

nized officid act of support on the part of the Government of Lux-

embourg, we do not find that the public interest warrants granting

the authority requested by Trandux, authority which, absent a des-

ignetion, is extrabilatera in nature.

Order 96-4-37 at 3-4.

Here, Belview’s only public interest argument isthat it “seeks to begin its pro-
posed operations in February 2000,” Bellview Application at 1. As discussed above, Nigeria
Airways, the Nigerian arline lawfully designated and authorized to provide service under the
bilaterd by both the U.S. and Nigerian governments, intends to resume service on February 29,
2000, thus undermining Bellview’ s clam that it is the only Nigerian airline which can com+
mence such service. Moreover, as the Department is, no doubt, aware, the Federal Aviation
Adminigration (FAA) has not yet conducted an assessment of the Federal Republic of Nigeria's
compliance with the requirements of the Chicago Convention, and, if the FAA determines that
no Nigerian airline may commence sarvice to and from the United States with its own arcraft
until after such an assessment has been favorably completed, it will be the FAA’s completion of
afavorable assessment, rather than the desires of a Nigerian airline operating its own aircraft,

that will determine when such scheduled service between Nigeria and the United States can

commence. Indeed, since Nigeria Airways has previoudy operated to and from the United
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States, the FAA process for Nigeria Airways should be more expeditious than that for Bellview,
acarrier that has never been granted operating authority by the FAA.

In summary, Bdlview has not been designated by the Government of Nigeriato
provide the requested scheduled service in the manner required by the U.S.-Nigerian bilaterd
agreement, and has not otherwise established that the indtitution of its requested service would be
in the public interest, particularly when Nigeria Airways, the carrier designated by the Govern-
ment of Nigeriato provide U.S.-Nigeria scheduled air trangportation service, has indicated that it
will resume operating the very service for which Bellview seeks authority. Under these circum:
stances, the Department of Trangportation should dismiss Bellview’ s application for aforeign air
carrier permit.

WHEREFORE, for the foregoing reasons, Nigeria Airways, Ltd. respectfully re-
quests that the Department of Trangportation dismiss Bdlview’s application for aforeign air car-
rier permit in this proceeding.

Respectfully submitted,

/9 John E. Gillick
John E. Gillick

Winthrop, Stimson, Putnam & Roberts
1133 Connecticut Avenue, N.W.
Suite 1200

Washington, D.C. 20036

Telephone: 202-775-9800

Facsmile 202-833-8491

Counsd for Nigeria Airways, Ltd.

February 7, 2000
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing contingent motion for leave to file
and answer of Nigeria Airways, Ltd. was served this day upon the persons listed on the attached

savicelig, viafirg-class mail, postage prepaid.

/9 John E. Gillick
John E. Gillick

Washington, D.C.
February 7, 2000
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SERVICE LIST

Jeffrey N. Shane

Wilmer, Cutler & Pickering
Counsel for AccessAir, Inc.
2445 M Street, N.W.
Washington, D.C. 20037-1420

Carl B. Nelson, Jr.
Associate General Counsel
American Airlines, Inc.
1101 17" Street, N.W.
Washington, D.C. 20036

Marshall S. Sinick

Squire, Sanders & Dempsey L.L.P.
Counsel for American Trans Air, Inc.
1201 Pennsylvania Ave., N.W.

P.O. Box 407

Washington, D.C. 20044

Robert E. Cohn

Shaw Pittman

Counsel for Delta Air Lines, Inc.
2300 N Street, N.W.
Washington, D.C. 20037

Megan Rae Rosa
Associate General Counsel
Northwest Airlines, Inc.
901 15" Street, N.W.
Washington, D.C. 20005

Jeffrey A. Manley

Kirkland & Ellis

Counsdl for United Air Lines, Inc.
655 Fifteenth Street, N.W.
Washington, D.C. 20005

Hon. Jesse Helms

Chairman, Senate Foreign Relations Committee
United States Senate

403 Dirksen Senate Office Building
Washington, D.C. 20510-3301
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Joel Stephen Burton

O'Méveny & MyersLLP

Counsdl for US Airways, Inc.

555 13" Street, N.W., Suite 500 West
Washington, D.C. 20004-1109

Mary L. Barker

Aviation Safety Inspector

New York Internationa Field Office
Federal Aviation Administration
Hamar Bldg. #75, Room 238

JFK International Airport

Jamaica, NY 11430

D. Shittu, Airport Manager

Murtala Muhammed International Airport
P.O. Box 4532

PMB 2 1607

Ikgja, Lagos

Nigeria

His Excellency Professor Jibril Aminu
Ambassador

Embassy of the Federad Republic of Nigeria
1333 16" Street, N.W.

Washington, D.C. 20036

Hon. Thomas White

Acting Deputy Ass't Sec'y for Trans. Affairs
U.S. Department of State

2201 C Street, N.W., Room 5830
Washington, D.C. 20520

Lynn Jensen, Manager
International Liaison Staff

Office of Hight Standards, AFS-50
Federal Aviation Administration
800 Independence Avenue, S.W.
Washington, D.C. 20591

Hon. Joseph R. Biden

Ranking Member, Senate Foreign Rel. Cmte.
United States Senate

221 Russdll Senate Office Building
Washington, D.C. 20510



Hon. James Saxton

United States House of Representatives
339 Cannon House Office Building
Washington, D.C. 20515

Joanne W. Y oung

David M. Kirstein

Baker & Hostetler LLP

1050 Connecticut Avenue, N.W.
Suite 1100

Washington, D.C. 20036
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Kayode Odukoya

Chief Executive Officer
Bdlview Airlines
Bdlview Plaza

66, Opedbi Road

Ikgja, Nigeria



