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|. INTRODUCTION

The Presdent of the Borough of Queensisthe highest level county-wide executive in Queens
County in New York City. If Pro Air, Inc.’s application for Six dot exemptions at LaGuardia Airpol
(“LaGuardia’) is granted, it would have a sgnificant adverse impact on the residents of Queens Cour
which isthe home of both LaGuardia and John F. Kennedy Internationd Airport (“JFK™), and whicl
has a population of gpproximately two million individuas. Because the Borough President is eected
and represents the entire county, and works closgly with the aviation industry to balance the economi
and transportation benefits of that industry with its negative impacts on residents, the Borough
Presdent’s Office isin the best position to represent Queens County’ s interests in this proceeding.

Whileit istrue that both airports in Queens generate thousands of jobs and other economic bene
for resdents of the county, it is aso true that these residents must aso bear the burdens resulting fror
close proximity to the airports, including aircraft noise, air pollution, safety risks, and increased levels
traffic congestion on the airports access roads, on the airports tarmacs and runways, and in the ki
above and around Queens. These problems are exacerbated near LaGuardia, which islocated in th
most densaly populated residentia area of dl the airports in the nation.

For the reasons discussed herein, the President of the Borough of Queensin New Y ork City
strongly opposes this gpplication for Sx dot exemptionsin its entirety.

1. BACKGROUND

A. TheHigh Dendty Rule

Queens County is, as ated above, the home of both LaGuardiaand JFK. These two airports



together handle over 700,000 flights carrying gpproximately 50 million passengers per year, and the:
flights impose a tremendous burden upon the two million resdentsin this borough. Specificdly, loca
residents suffer from a disproportionate amount of aircraft noise, congestion, delays and pollution, ar
these airport-related impacts have been congtant problems in Queens County for many years.

Prior to 1968, there were absolutely no legd or regulatory limits on the number of flights that cou
be added a LaGuardiaand JFK, and eventualy the congestion of the aviation system reached a cris
gtage. Inits 1995 Report to Congress, the United States Department of Transportation (“DOT”)

described the problems as follows:

“By 1968, airports and airway systems were near saturation. Among the most
congested airports were O’ Hare, Washington National, Newark, Kennedy and
LaGuardia. For example, reports of extreme delays for aircraft en route to New Y ork
were common. On some days, air travel between New Y ork and Washington could
take up to four hours. Likewise, both San Francisco and Miami airports reported
extensive backups as aircraft waited for clearance to take off for New York. Other
flights would never even make it to New Y ork; they were canceled before getting of f
the ground.”

The Federd Aviaion Adminigration (“FAA”) findly took action againg this problem on Noverr
27, 1968 by adopting the “High Density Rule’, which limits the number of flights a “high density”
airports during particular hours.? The High Density Rule provided tremendous relief to both air
travellers and locd residents from the problems that had been caused by airspace congestion, and th
rule remains the only protection that airline passengers and residents have against a complete return t

the problems that plagued the air traffic system in the 1960s3

1 Report to Congress: A Study of the High Density Rule, United States Department of Transportation, v
1995, page 22 (footnotes omitted).

214 C.F.R. Part 93, Subpart K.

3 For afuller discussion of the history behind the High Density Rule and the tremendous adverse impact
that additional flights have on New Y ork City, see Consolidated Answer of the Office of the Queens Borough
President, City of New Y ork, Docket Numbers OST-97-2870, OST-97-2885, OST-97-2932, OST-97-2970, OST-97-29¢
OST-97-3086, OST-97-3087 (December 3, 1997).




B. The Statutory Test for High Dendty Rule Exemptions

In 1994, the United States Congress ordered DOT to undertake a study of the High Density Ru
In addition, during the time period of the study, Congress authorized DOT to grant exemptions unde
very narrow circumstances, and established atwo-part test for evauating dot exemption applicatior

Thefirg part of the statutory test requires a showing that the additiona flights are in the “ public
interest”. To meet this portion of the test, an airline seeking an exemption initidly must demondratet
public benefits would result from the additiond flights, such as: (1) the indtitution of new service, or n
non-stop service, where none previoudy existed; or (2) a substantid reduction in airfaresin amarke
which is dominated by a single carrier or which otherwise lacks meaningful price competition. If the
gpplicant makes this showing, then those potentia benefits must be weighed againgt any potentia
adverse impacts on the public, including: (1) an incressein aircraft noise; (2) more flight ddays; (3)
worsening of vehicular traffic congestion; (4) a decrease in safety resulting from more congested
arrgpace; and (5) the adverse hedlth impacts from increased air pollution.

If DOT determines that the adverse impacts from the flights outweigh any possible positive benel
then DOT must deny the dot exemption gpplication. In the dterndive, if the gpplicant demondrates
that the benefits outweigh the burdens of the new service, then DOT must address the second part ©
the statutory two-part test.

The second part of the test requires the applicant to demondirate that “exceptiona” circumstance
warrant the granting of the gpplication. In undertaking this analys's, there are saverd factors that DC

must consider:

1. Alterndtive Airports. Firs, the applicant must demondrate that it is unable to provide service

to the destination through another airport which is not covered by the High Dengity Rule.
Obvioudy, if the service can be provided to an dternate airport, then thereisno need at dl for
the dot exemption, and the application must be denied.



2. Alternative Times Second, if the gpplication relates to an airport which has hours that are not

dot-controlled, then the applicant must demonstrate why the service cannot be provided during
those hours. Once again, the ability to provide service during non-dot-controlled hours

precludes the need for an exemption, and must result in the denid of the gpplication.

3. Purchase or Lease of Sot: Third, the applicant must submit documentary evidence that it

could not obtain the necessary dots from an exigting holder, either through purchase or lease.
Specificaly, the gpplicant must provide: (1) copies of dl written communications to other
arlines and financid ingtitutions setting forth the terms of any offersto purchase or lease dots;
(2) copies of any responses to those requests, including responses setting forth terms different
from those offered; and (3) an andysis of the financia impact on ticket pricesif the gpplicant
amortized the cost of any purchase or lease over aten-year period. Without thisinformation,
DOT will not be able to determine whether the gpplicant should be required to purchase or
lease dots on the buy-sall market.

4. Redllocation of Sats: If the applicant demondirates that it cannot provide service to another

arport, that it cannot provide service at the requested airport during non-dot-controlled hours,
and that the cost of purchasing or leasing the dots would cause ticket prices to become
uncompetitive, then DOT will have to decide whether to grant anew dat, or to redllocate an
exiding dot. If there are exiging dots which are being underutilized, then DOT should
withdraw those dots and should award them to the new gpplicant. If there are no underutilized

dots, then “exceptiona circumstances’ exist and new dots can be awarded.

C. Environmental Assessment Report Limiting Additiona Sot Exemptions for LaGuardia

In October 1997, DOT issued areport entitled Environmental Assessment and Finding of No
Significant Impact for Exemptions from 14 CFR Part 93,Subparts K and S for Operations at O’ Har




and LaGuardia Airport. That report concluded, among other things, that the environmental assessme

discussed therein supported the addition of up to 30 dot exemptions at LaGuardia because, accordi
to the assessment, that number of additiona dot exemptions would have no significant impact on the
environment. Implicitin DOT”sfindingsisthat, & the very lesst, additional environmenta andysis
would be required before DOT could grant any exemptions beyond the 30 sanctioned in the report.

It is the understanding of the Borough President’s Office that at least 30 dot exemptions have be
awarded by DOT since the issuance of the environmenta assessment report. Thus, no additiona d¢
exemptions should be granted until ameaningful environmenta review of the potentia impact of any
new flights arriving at or departing from LaGuardia has been conducted.

D. Other Proceedings and Statutory Developments

1. 1995 Order Denying a Spirit Airlines Application for Sot
Exemptions at L aGuardia (OST-95-265)

Ina 1995 order, DOT denied arequest by Spirit Airlines (“Spirit”) for more flights a LaGuardie
becauseit did not satisfy the exceptiond circumstances requirement of the law. Specificaly, DOT
found that nonstop service aready existed between the New Y ork area and the other markets at iss
including the Detroit market; the benefits of Spirit’s proposa were too speculative in that no
quantitative analysis had been provided; and the basics of its operations were considered too risky.
The DOT order 0 suggested that arcraft noise played apart in itsdecision. Even more significant
DOT wastheissue of aircraft delay and congestion at LaGuardia, which have been well-documente
problems for years.

“Of much greater Sgnificance, however, isthe issue of arcraft delay and
congestion and the position of the Federa Aviation Adminigtration’s Office of
Air Traffic Syslem Management (ATM), which bears the responsibility for
managing the nation’ s air traffic system in a safe and efficient manner. Through
interna review of Spirit's gpplication, ATM made it clear that it does not
support additiona operations at LaGuardiafor four main reasons. Fird,



LaGuardia currently operates at cgpacity under virtudly dl operating conditions
due to the limitations of intersecting runway operations. Second, ground
congestion is currently a problem a LaGuardia due to limited taxiways and
staging and holding areas, with virtualy no potentia for arport expansion.
Third, airspace in the New Y ork areaiis very congested and complex with
severad mgor ar carrier and generd aviation airportsin close proximity. Findly,
delay levelsat LaGuardiaand in the New Y ork area are congstently among the
highest in the country and have a sgnificant effect on the ar traffic system,
especidly at other airports dong the east coast. Increased operations at
LaGuardiawould increase ground delays for flights at the origin airports waiting
to depart for LaGuardia. Based on its expertise and knowledge of air traffic
conditions a New York’s LaGuardia Airport and the larger New Y ork air
traffic region, ATM concluded that granting of the exemptions for ten additiona
operations a LaGuardiawould significantly increase the current level of delay
and congestion a LaGuardia as well asin the surrounding airspace.”

Note that DOT made this observation five years ago. What was true then with respect to
congestion a LaGuardiais certainly true now, afact to which anyone who has visited LaGuardia anc

watched arcraft lining up or idling on the tarmac awaiting clearance for take-off can attest.

2. Federd Legidation Affecting the High Dengty Rule

Federd legidation is pending which, among other things, would reauthorize the FAA and affect tl
High Densty Rule by giving what are known as regiond jets greater access to high dengity airports a
by easing the standards which must be met by new and limited incumbent air carriersin order to obte
dot exemptions (before the rule is entirdly phased out in 2007). The Borough President’s Office urg
that DOT not rush to judgment on Pro Air's gpplication, given that the imminent change in the law w
open new markets, including the Detroit market at issuein this proceeding, to new and exigting airlin
including Pro Air.. If DOT fedls compelled to act in an expedited manner, the decision-makers there
should keep in mind that the amendments to the High Density Rule have not been enacted yet and th
Pro Air is till required to meet the strict standards discussed above.

4 Spirit Airlines Order No. 95-8-38, page 9



1. ARGUMENT

A. Pro Air Fails to Mest the Statutory Test for the Award of Sot Exemptions

Thisrequest for dot exemptions must be denied because Pro Air has completely failed to meet tt
gautory requirements for the granting of an exemption to the High Density Rule. The additiond fligh
would have a net negative impact and therefore are not in the public interest. Also, Pro Air hasfalle
make any showing of exceptiona circumstances.

1. Public Interest

Airline passengers seeking to fly between Detroit and New Y ork City have severd options from
which to choose. In addition, a least one other arline has a pending application for dot exemptions
which, if granted, would add still more service between Detroit and New Y ork City. Certainly, there
are currently enough routes between the New Y ork City area and the Detroit areafor which Pro Air
seeks dot exemptions. Pro Air has offered no analysis to demondtrate that there is anything separate
unique about the Detroit market. Moreover, while Pro Air suggests that its proposed route would
enhance competition and therefore cause lower fares, the public record of available data demonsirat
that there is already an ample range of choices, available a competitive rates.

In addition, Pro Air makes bold claims about the need for and the likelihood of success of this
venture; however, it hasfailed to provide any quantitative analysis by which to gauge even roughly th
potential benefits, which are therefore impossble to evaluate. For example, Pro Air provides no
information about its ability or willingnessto offer service a compstitive fares, through it suggests
somewhat tentetively that lower fares could result from the additiond flights.

The speculative nature of the public benefits that would accrue from any new service must be
weighed againg the sgnificant adverse impact that would result from the granting of this dot exempti
aoplication. Specificaly, these new flights would exacerbate the dready intolerable levels of noise,
pollution, congestion and delays in and around LaGuardia.

As noted above, the High Density Rule was initidly indituted as the result of acrigs crested by



congestion at LaGuardia, JFK and other over-utilized arports throughout the country. The existing
limits on the number of flights a these high dendity airports have helped to address the issue to some
degree, but congestion is till asignificant problem, and every new dot exemption exacerbates the
problem and threstens to return us to the crisis Stuation that existed in the past.

In the past, as noted above, DOT has solicited input from the FAA’S ATM as part of its dot
exemption application review process. ATM is, of course, responsible for ensuring that the air traffic
system operatesin a safe and efficient manner. Aswe aso noted above, the ATM made clear in
1995, in connection with a dot exemption application by Spirit, that there should be no increase in th
number of flights at LaGuardia because it would undoubtedly increase the delays and congestion &t
airport.® The problems described in detail in the 1995 Spirit Airlines order continue to exist at
LaGuardia. Indeed, the most significant changes that have occurred since thet time involve the additi
of more than 30 new dots.

Many airlines will be observing the progress of this gpplication because they too would like to he
more access to LaGuardia. At least two other airlines are seeking atotal of 20 new dot exemptions
increase their operations at LaGuardia. These airlines and others will seek to usethis case as
precedent, if Pro Air isawarded the dot exemptions and, we fear, the High Density Rule will gradud
be eroded by new and incumbent airlines seeking dot exemption one handful at atime. Thus, while
eech individud airline might claim that its own request would result in only asmal percentage increes
the total number of flights at the airport, each gpplication must be assessed based on the aready
overcrowded nature of the airspace, as well asthe impending increase in the number of flights.

The Borough Presdent’ s Office specificdly noted the importance of congdering the cumulative
impact of additiond flightsin its opposition to Spirit’s 1995 application. In the resulting decision; D(
agreed with this office:

We find [the Borough President’s| arguments regarding increased congestion at
LaGuardia persuasive. We cannot accept the characterization of theincreasein

S Spirit Airlines Order No. 95-8-38, Page 9



air traffic as modest based solely on the caculation of Spirit’s aircraft
operations as a percent of tota aircraft operations during the dot period without
any consderation being given to the timing of the operation.®

Assuming for the sake of argument that there is any vdidity to Pro Air’s unsubgtantiated claim of
benefits that would result to the Detroit market if DOT were to grant the dot exemptions, thereare d
some questions as to how much the public would actualy benefit. Specificdly, the decison-makers
DOT should ask how much longer delays, caused by aircraft idling on the tarmac or circling overhee
awaiting clearance to take-off or land, respectively, will the average traveller endure just to save afe
dollars?

Having failed to demondrate the existence of any clear public benefits, and with this lack of bene
greatly outweighed by the burdens that would be imposed upon the community, it is clear that Pro Al
has failed to establish that its application would be in the public interest. Accordingly, the applicatior
must be denied.

It should also be noted that, to the best of our knowledge, the Port Authority of New Y ork and
New Jersey, which operates LaGuardia, opposes the addition of any new dots. Indeed, if the very
entity which manages the airport refuses to support this application, then DOT should not even cons
granting the request for dots. After dl, some deference must be accorded the Port Authority, which
has to ded with the daunting task of managing LaGuardiaon adally bass.

3. Exceptiond Circumstances

Although Pro Air's ingbility to meet the “public interest” test requires the denid of itsdot
exemption application, it is clear that the gpplicant has aso failed to meet the second part of the two
part test, because there are no exceptiona circumstances which justify the granting of this applicatior

a Savice from an Alternate Airport

Thereis no basisfor granting adot exemption if the applicant is able to serve the intended
destination through another airport which is not covered by the High Density Rule. Inthiscase, Pro.

°1d., page 9



has offered no reason why the proposed services must be provided through LaGuardia, as opposed
JFK (at non-dot-controlled hours), Newark, and/or other regiond airports which might have space
avalable

Simply put, New York City (and its environs) is a competitive market served by more than one
arport. LaGuardia, JFK and Newark al serve the same primary business market in the region —
Manhattan —and al three airports have smilar travel times and transportation costs to the main
Manhattan business digtricts. If Pro Air is determined to provide more service to Detroit, than it isfi

to explore options at the region’s other airports.

b. Purchasing Sots on the “Buy-Sdl” Market

Pro Air has failed to demondtrate that it cannot Smply purchase or lease dots on the “ buy-sdll”
market. Asfar as can be determined from Pro Air’s application, it does not appear that Pro Air has
made a serious attempt to purchase or lease any dots. Pro Air has not indicated what amounts it wc
be willing to pay for the Six requested dots, how much those dots would cost, and what impact thos
costs would have on itsfare Sructure. Asaresult, Pro Air has completely failed to provide DOT wi
aaufficient factual bassto find that dot exemptions are necessary.

Asthis office has noted previoudy, DOT must require that the applicant submit evidence setting
forth the terms of any offers to purchase or lease dots, aswell as the response to those requests. D
will then be able to determine the impact of the cost of adot, amortized over aten-year period, on tt
fares that would be charged by the gpplicant. If an gpplicant has based a dot application on a promi
of price competition, then it must also show that the cost of the dots would diminate thaet competitive
advantage. If, on the other hand, the gpplicant can provide competitive prices by spreading the cost
the dot over anumber of years, then the airline should be required to obtain the dot on the buy-sdll
market, and should not be provided with free dots by DOT.

Pro Air, in contrast, has wholly failed to provide any of the necessary information. Without this
essentid data, it isimpossible to determine whether Pro Air could purchase the necessary dotsand s
maintain competitive prices. Pro Air’s application must therefore be denied. See Spirit Airlines, Ord

No. 95-8-38, page 8 (failure of arline parties to provide any more than “alimited amount of evidenc



regarding dot availability” made it “impossble for [DOT] to properly weigh thisissug’).

c. Redlocation of Exiging Sots

Even assuming that Pro Air was able to demondtrate that it could not smply add flights at Newa
could not add flights at JFK during non-dot-controlled hours, and could not feasibly purchase or lea
dots and provide competitive service, DOT 4till must determine whether it should awvard adot
exemption or should redllocate adot from an exigting holder. By using its redllocation powers, DOT
will be able to achieve dl of the benefits that would accrue from the additiona service, without
increasing the number of flights at the airport, and therefore without adding to the noise, pollution,
congestion, safety and delay problems suffered by the community. Only if DOT cannot redlocate 9
can afinding of “exceptionad circumstances’ be made justifying the award of new dots to the gpplice

d. TheApplication dso Falsto Meet the New Frontier Airlines Standard
of Review

In its October 24, 1997 decision in Frontier Airlines, DOT appeared to modify the Satutory ted

established by Congress for the evaluation of dot exemption applications, and created a new standal
of review.® The Queens Borough President objected strongly to the Frontier Airlines decision and

joined with New Y ork City Mayor Rudolph Giuliani in the filing of alawsuit chalenging the vaidity ¢
that decison.” Nevertheless, Pro Air's application must be denied because it fails to meet even the
new standard enunciated in Frontier.

In Frontier, DOT expanded the “exceptiond circumstances’ test by “recognizing the need for
compstitive service in amarket, especidly low-fare competitive service”. DOT adso determined that
dot exemption goplications seeking to provide “sgnificantly lower faresin noncompetitive or

underserved markets ... can meet the exceptiond circumstances criterion,  thus essentialy merging t

® Frontier Airlines, Order No. 97-10-17 (October 24, 1997).

" City of New York v. Sater, No. 97-4358 (2d Cir.).




“exceptiond circumstances’ test with the “public interest” test.?
DOT atempted to darify its new decisond guidelines by stating that it would consder the follow
three factorsin evaduating the “public interest” and “exceptiond circumstances’ tests:

. DOT will “favor” proposas from airlines that will use Stage 3 aircraft;

. DOT will require a* reasonable expectation” that the proposed service is operationdly a
financidly viable; and

. DOT will “place apremium” on the introduction of: (&) new nonstop service; and (b) ne.

service by arlines that * have the demondtrated potentid to offer low-fare competition”,
where there is “single carrier service and the market can support entry”, or where existin
sarvices do not produce “meaningful price competition.?

Concerning the second of the above considerations, it is not clear that Pro Air’s propos
sarviceis “operationdly and financidly viable” In rgecting Spirit’s exemption application in 1995,
DOT held that the application was too speculative and too risky. Likewise, Pro Air’s application giv
rise to a number of questions about both its operations and finances. Operationdly, the Borough
Presdent’ s Office understands that there is Smply no time available for additiona operations during
LaGuardia s peak travel hours. We would hope that very early morning flights and very late evening
flights would be ruled out as commercialy unfeasible and as entirely too disruptive to the densdy
populated residential neighborhoods which adjoin the airport. We cannot comment on Pro Air's
financid circumstances, except to speculate that Sx new operations a LaGuardia would represent a
sgnificant increase in Pro Air’s operations (and a commensurate increase in its poending). At the sar
time, there is no guarantee either that there is enough demand for the additional service or that, even
assuming that thereis, that Pro Air hasthe financia and operationd wherewitha to successfully
implement the service or to compete effectively with the larger airlines which service the New Y ork-

Detroit routes.

! Frontier Airlines, pages 3-5.

2 |d., page 4.



The issuesraised by the third component of the new DOT standards discussed in the Frontier
Airlines decision (i.e., whether the proposed service represents new, non-stop service or whether the
arlines have the potentia to offer low-fare competition, in an area where only one carrier is providing
service or where existing services do not produce meaningful price competition) have been discussa
elsawherein this submission. Specificdly, thereis dready adequate service to Pro Air’ s target mark
and, further, Pro Air has not demonstrated an ability or willingness to offer the proposed service at

competitive fares.

B. The Proposed Slot Exemptions Would Negatively Impact Airline Operations and the
Environment.

1. Negative Impact on Airlines Operations

The congestion at LaGuardia, as has been discussed €lsewhere in this submission, puts great stre
on the airport’s (and other airports’) operations, on the airlines attempting to run on schedule, and ol
the surrounding community (both in terms of increased traffic levels and with respect to more noise a
pollution.)

Inlight of the problems particular to LaGuardia, the Borough President’ s Office urges DOT to
carefully assess this application, applying the current legdl sandards. Otherwise, flight delays will
continue to get longer, thereby frudrating dl arlines, firgt a an operationd leve and, eventudly,
financiadly, as travellers decide they can no longer tolerate the delays a LaGuardia and begin to expl
other options.

We urge Pro Air to seek other commercidly viable options, including the possibility of using
another of the region’ s airports, as JetBlue soon will be doing, flying to and from JFK. Also, Pro Al
should await enactment of Congress' FAA reauthorization bill, which should have the effect of

providing more access to local airports.

2. Negative Impact on Environment

The Queens Borough President’ s Office's position on noise and pollution caused by aircraft pas
over the densdly populated resdentia neighborhoods near LaGuardiaiswell known. While we



gppreciate the need for avitd aviation industry, both in terms of providing jobsto New Y orkers and
terms of providing revenue to the economy we aso believe that there should be some minima
condderation given to the qudity of life of those who live near the airport.

Clearly, dl the activity a an arport has some impact on the surrounding community’ s environme
The Borough President’ s Office bdlieves that, throughout the years, parts of Queens have been
overwhemingly affected by their proximity to the airport or to flight pathsto or from the airport.
Residents have nearly reached a saturation point and surely are entitled to a meaningful environmentz
review before one more flight is added at LaGuardia. Therefore, in accordance with the 1997 DOT
report discussed above, which found that no significant impact on the environment would result from
to 30 more flights per day (a number which dready has been attained), we respectfully request that ¢
meaningful and comprehensive environmenta impact study be conducted before any new flights are
added at LaGuardia.

V. DOT Mugt Hold an Ashbacker Hearing Before Granting Any Additional Sots
In Ashbacker Radio Co. v. F.C.C., (326 U.S. 327 (1945),the United States Supreme Court hel

that where multiple parties have gpplied for alimited federd right and the applications are mutualy
exclusive, the federal agency may not grant the right to one gpplicant without providing a consolidate
review of al gpplications. The Ashbacker doctrine has been followed by DOT in other contexts, su
as the grant of internationa route authority, where a comparative review occurs before any awards
made.

In the Frontier Airlines decision cited above, DOT decided to expand upon its existing statutory

authority for review of dot exemption gpplications by gpplying a more relaxed scope of review than 1
standard set forth by Congress. In doing so, DOT made clear that some applicants who meet the ne
standard would il not receive exemptions, because only alimited number of dots were available. +
stated by DOT:

“Even though we are expanding the use of our exemption authority, it is clear that we cannot
grant dl of the applications that might be made under this statute. We emphasize, therefore,
that the number of available dotsis very limited, and we may have to apply our guiddines on an
increasingly more restrictive basis or even deny gpplications that otherwise meet the standards



st forth in this order.”

Thus, it is clear that dot exemptions a JFK and LaGuardia are alimited federd right, and that
competing applications for such dots are mutualy exclusive under Ashbacker.
Simultaneous with the issuance of its decison in Frontier Airlines, DOT also released the above

mentioned environmenta assessment report which made a finding of no sgnificant impact based upo
an analysis of 30 additiond flights. As stated above, DOT dready appears to have granted 30 dot
exemptions since the issuance of the report, and thus there should be, a most, only aminima numbe
dotsavalable, and then only in the most compelling cases.

Spirit Airlines, Midwest Express (in ajoint gpplication with the Des Moines International Airport
and Pro Air dl now have pending applications seeking atota of 26 dot exemptions a LaGuardia.
Accordingly, in the unlikely event that DOT determinesthat Pro Air has demondrated thet the
additiond flightswould be in the public interest and that exceptional circumstances exist, then DOT
would have to analyze dl of the other pending requests, and determine which arlines have made smi
showings. If the airlines which have met the datutory test, if any, are seeking to add too many more
daily flights, then the requests ought to be mutualy exclusive, and DOT must undertake a comparativ
proceeding to choose the best applications before it can grant any dots. If DOT instead grants some
gpplications without deciding others, or without comparing the relative benefits and burdens of the
different proposed flights, then it will have acted in a manner inconsistent with the Supreme Court’s
mandate in Ashbacker.

V. Condusion

For dl the reasons stated above, the Borough President’ s Office requests that Pro Air’s applicat
be denied in its entirety. The gpplicant has not presented a compelling case under the controlling lan
in support of its application, particularly when one considers the negative impact that Sx new flights ¢
LaGuardiawould have. While a drategy to add flights at LaGuardia might fit within Pro Air's busin
plans, that strategy is not necessarily consistent with the dot exemption procedures imposed by

Congress.



If DOT isnot inclined to deny the gpplication outright on the grounds that Pro Air has smply fail
to meet the gpplicable statutory requirements, then the Borough President’ s Office requestsin the
dternative that DOT do the following: postpone a decision until Congress acts on the FAA
reauthorization bill and, in any case, commission a subgtantive and comprehensive environmenta img

study with respect to LaGuardia.

Again, the Borough President’ s Office concedes that the aviation industry is avita component of
the economic well-being of New Y ork City and Queens, but also believes that the quality of life of tf
borough’s citizens is at least equally important.

Respectfully submitted,

CLAIRE SHULMAN
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Borough of Queens
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