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Amadeus Globa Travel Didribution, SA. (“Amadeus’) hereby replies to the October 7,
1999 Supplementa Comments filed by United Air Lines, Inc. (“United”) in Docket OST-97-
2881.1 Thisreply will respond to United's arguments for elimination of the system owner
obligations and will demondtrate (in part on the basis of newly announced financid and

marketing ties between United and Gdileo Internationd, Inc.) that United’ s arguments are not

! To the extent that it may be necessary, Amadeus hereby moves for leave to file these
Supplementd Reply Comments. The views expressed in these Comments will provide the
Department with a more complete record on the issues addressed.



wdl-founded. Amadeus will dso address United' s arguments, and those of others, favoring the
tying of discount fares to use of a system owned by the airline offering those fares. Inits June
24, 1999 Ptition for Interpretation of the Computer Reservations System Regulationsfiled in
Docket OST-99-5881, Amadeus asked the Department to interpret its rules so asto clearly
prohibit this anticompetitive tying practice, and Amadeus will here demondrate why the
arguments in oppodtion are not persuasive. Accordingly, Amadeus submits this reply in that
docket as well.

l. INTRODUCTION

Inits Supplemental Comments, United argues that it is merdly an “investor” in Gdlileo
Internationd, Inc. (“Gdlileo”) and therefore in the Apollo CRS operated by Gdileo, having
reduced its ownership share in Gaileo from gpproximately 34% to something dightly lessthan
17%. United Comments at 4, 6. Pointing to the increased public ownership of Galileo and
revised ownership structures of certain other CRSs, United urges, asit did in its December 12,
1997 Commentsin Docket OST-97-2881, that the Department’s CRS rules imposing
requirements on “system owner” carriers should be substantialy revised to diminate restrictions
that it describes as “out of date.” United Commentsat 132 Among the restrictions that United

clearly wants diminated is the so-called mandatory participation rule set forth at 14 C.F.R.

2 United correctly notes that Amadeus has recently completed an initia public offering of
itsstock. United Commentsat 3, n.2. Asaresult of that PO, Amadeus stock is now owned
25% by Iberia, 25% by Lufthansa, 25% by Air France and 25% by public investors. The three
arlines combined hold over 95% of the voting rightsin Amadeus.



§ 255.7(a), arule designed to prevent system owner airlines from discriminating against CRSsin
which they hold no ownership interest.® Alternatively, United asks DOT to revise the definition
of “system owner” at 14 C.F.R. § 255.3 to embrace only those carriers that “have the ability to
control a system, either through ownership or contractuad undertakings.” United Comments at
14.

Like its prior assault on the mandatory (i.e., non-discriminatory) participation rule,
United' slatest attack on system owner requirements should be rgjected by the Department. The
Department established the mandatory participation rule to prohibit carriers with equity interests
in CRSs from abusing their market position to digtort airline and CRS competition by
discriminating in favor of the CRSin which they hold an interest over other CRSs. Therule
remains essential to DOT’ s laudable nontdiscrimination goas and should continue to be gpplied
to United and other sysem owners. The five-year invesment, joint marketing and hosting
agreement announced by United and Gdileo on December 13, 1999 underscores that the links
between those two entities remain tight, and that United should remain subject to the non
discrimination requirements imposed on system owners.

Further, United’ s oppostion to the Amadeus petition concerning the tying by airlines of
certain discount fares to use of an &ffiliated CRS is misplaced. The Department’ s rules aready
prohibit a system owner from requiring the use of its effiliated system for the e of itsar
trangportation services. See section 255.8(c). Amadeus requests only that the Department
interpret this and related rules to clearly prohibit such tying with respect to the substantia

volume of corporate business booked through CRSs.

3 United would aso presumably have the Department eiminate the requirement now
imposed on system owners by section 255.7(b) to provide complete and timely datato other

(Continued ...



A. United's Assertion that It Cannot Control Galileo is Misplaced

At the time that it adopted the participation rule and other limits on system ownersin
1992, DOT found the rule necessary “to prevent a carrier from limiting its participation in
competing systems so that agencies at its hubs -- agencies that usually need the best information
and transaction capabilities on that carrier -- will be forced to subscribe to its system.”* Therule
thus applies to airlines with CRS ownership interests, and addresses the incentive and ability of
an arline with adirect financid stakein a CRS to distort competition by limiting its participation
in other systems®

Accordingly, theissue of an arline€ s “control” over the operation of a CRS -- theissue
on which United focuses its Supplemental Comments -- isirrelevant to the operation and purpose
of the sysem owner rules. Rather, it isthe arling s finandid interest that carries with it the
incentive to distort CRS compstition in the air service merkets in which the airline is dominarnt,
regardless of the airling' s ability to exercise control over the CRS in which it has an ownership
interest. Thisis precisdy the reason that DOT made the participation rule gpplicable to all
carriers with an ownership interest of 5% or more. See 14 C.F.R. Part 255.3 (definition of

“system owner.”)

systems.

* Computer Reservations System Regulations, 57 Fed. Reg. 43780, 43795 (Sept. 22,
1992). Seealsoid. at 43800 (“We conclude that [the mandatory participation rul€g] isjudtified on
competitive grounds, snce it will kegp a CRS owner from using its dominance of aregiond
arline market as atool for obtaining dominance in the areal s CRS market.”).

® The participation rule s subject to the important condition, overlooked by United, that
participation by a sysem owner arline in other CRSs be offered at “commercidly reasonable
terms for such participation.” See 14 C.F.R. § 255.7(a).



This 5% ownership test obvioudy is not, and was not intended to be, the equivaent of a
control test. If control of a CRS had been the guiding principle of the system owner concept, the
Department would presumably have said so initsrule, or established an equity test Sgnificantly
greater than 5%. The Department did not do so because its goa was a definition of system
owner that encompasses any airline with more then ade minimis (i.e., 5% or more) ownership
interest in a CRS, including even any airline whose ownership interest in a CRS is indirect, snce
such an interest carries with it the incentive to discriminate.

B. United Has Offered No Sound Reason for M odifying the System

Owner/Participation Rules

United suggests that the Department should reconsider the definition of system owner in
light of changes in the ownership structure of CRSs since the definition was adopted. United
Comments at 2. However, United has offered no reasoned basis for its position.

The Department considered and rejected the control test United now espouses in the 1992
rulemaking proceeding adopting the CRSrules. In that proceeding, the Department had

proposed adopting the term “ system vendor,” which would have embraced any carrier or ffiliate

that controlled or operated asystem.® Initsfind rule, the Department instead adopted the

current definition of the term “system owner.” The Department noted in this regard that
Worldgpan had no mgjority airline owner and thus no single airline could control thet CRS.”

Moreover, Coviaargued that further CRS regulation was atogether unnecessary (at least insofar

® See 57 Fed. Reg. at 43795.
" 1d.



as CovialApollo were concerned) because Covia was operated as a stand-aone system and
United had no control over its operation.® The Department firmly rejected Covia's argument.®

In fact, in the 1992 proceeding, DOT concluded that “[a]s agenerd matter . . . every
owner should be considered as a system owner for most purposes.”'° However, the Department
decided to exempt owner airlines with less than a 5% equity interest from the system owner
requirements, reasoning only an owner “with such asmal ownership interest is unlikely to have
theincentive or the ahility (particularly if it isaforeign carrier) to limit its participation in
competing systems in order to further the marketing of the system in which it holds an equity
interest.”

The posshility of discrimination that the Department envisioned in 1992 cortinues to
exigt in the case of the “non-control” relationship asserted to exist between United and
Gdlileo/Apollo, aswdl asin other current airlineCRS ownership settings where the arline may
lack corporate control over the CRS. Asone of the largest carriersin the world, and the largest
single shareholder in Gdileo, United stands in sharp contrast to the type of carrier DOT
described when it established the 5% rule. Not only does United have a Sgnificant interest in the
economic sucecess of Galileo (an interest that has been enhanced by the five year agreement just
announced between the two), but it has the right to gppoint two directors to the thirteen-member

Gadlileo board of directors and obvious influence over the gppointment of other directors as well.

81d. at 43788.

% Seeid. Seealsoid. a 43795 (“[B]oth direct and indirect ownership will be used in
determining whether a carrier isa system owner.”).

10 57 Fed. Reg. at 43795 (emphasis added).
.



With such asgnificant gake in Gdileo' sfinanciad well-being, United has every incentive to
favor the Gaileo/Apollo system over other CRSs by, for example, participating in that system a
ahigher leve of functiondlity or providing more or more timely fare and other information to
that system — were the rules amended to alow it to do so.

Further, as one of the largest carriersin the United States, United' s Size and market clout
affords it the opportunity to sgnificantly distort the CRS market in favor of a CRS from which it
derives an economic benefit. In areas of the country where United is the dominant carrier (e.g.,
Chicago and Denver), it would be in a position (absent the Department’ s current rules) to make it
very difficult for other CRSs to compete, while potentialy skewing arline competition further in
itsfavor. Moreover, the common practice of tying corporate discount fares to the use of an
affiliated CRS should dispel any doubt that, given the opportunity, a systlem owner will limit its
participation in other CRSs to promote its affiliated CRS.*

Thislikelihood of discrimination would exist even if United were to further reduce its
ownership interest by one haf or more. By focusing its arguments on actua control rather then
on ownership interests that are more than de minimis, United has lost focus on the fact that the
business incentive to favor one CRS over another is the factor that underpins the need for the

Department’ s current rules governing system owner participation in other CRSs. This incentive

12 Asthe Department has noted, “[A] firm may not illegitimately use its monopoly power
in oneindustry [e.g., regiona dominance in particular air services merkets| to acquire an unfair
competitive advantage in a second indudtry [e.g., CRSs].” 57 Fed. Reg. at 43790. According to
the Department, such monopoly leveraging condtitutes an unfair method of competition under 49
U.S.C. §41712. Id. Further, in this context, such leveraging limits the amount of information
available to consumers and raises consumer costs.



isnot diminated by the recent changes in the ownership stuations of some CRSs, United's
daims to the contrary notwithstanding.*®

Indeed, on December 13, 1999, United and Galileo announced a new, five-year “multi-
faceted” agreement that continues and enhances the close links between that airline and the CRS
inwhichitisthelargest stakeholder. See Gdlileo press release attached hereto as Exhibit 1.
According to the press release, the agreement “further strengthens the relationship Gaileo and
United have developed over twenty-five yearsin the travel didribution arena” United will
initidly commit $5 million to advertisng and promotion of anew Gdileo Internet travel Web
gte on which United will offer products and services * not available on independent travel Web
gtes” Gdileo will continue as the booking engine behind United’'s own Web Ste; and Gdlileo
will continue to hogt United' sinterna reservations system. Moreover, the press release reports
that the multi-year agreement “establishes a relationship between the United and Gdlileo sdes
teams’ under which the “sdes organizations will engage in joint sdes and promotion activities
with travel agency and corporate customers’ with aview toward enhancing Gdlileo's market
position. The strong and long-term financid and marketing arrangements established by this
new agreement remove any doubt as to the strength of the links between United and Gdileo, and
asto the need for system owner rules to offset the incentive of thet airline to discriminatorily
favor Galileo over other CRSs.

Even if United did not hold a significant ownership sake in Gdileo, the sysem owner

rules should gpply in consequence of itsjoint marketing relaionship with Galileo. The

13" 1n any event, the Department’s rules should not be modified merely because United
and certain other carriers have reduced or eiminated their stakesin CRSs. The imination of
the system owner rules sought by United would in fact incentivize carriers not only to favor one
(Continued ...)



Department recognized in its parity clause decision just two years ago thet airlines that either
hold an equity interest or that hold no equity at dl but that market a CRS “might well choose to
discriminate against competing systems in order to create a marketing advantage for the system
that they own or promote.”** With the support of the Justice Department, DOT thus excepted
from the generd rule againgt the enforcesbility of parity clauses contracts with those airlines that
market aCRS, aswell as those that own, directly or indirectly, a CRS. See § 255.6(¢).° Inthat
same parity clause decision, the Department reserved for this proceeding consideration of
whether its system owner participation rule likewise should be extended to cover non-equity-
owning airline marketers of CRSs'® As underscored by the new United/Galileo agreement, the
sound logic of the parity clause decison fully supports such an extension of the anti-
discriminatory participation rule to marketing carriers, rather than the retrenchment from that
rule advocated by United.

United argues that efforts by some parties (including Amadeus) to extend dl of the anti-
discrimination rules applicable to system owners to non-owner marketers of CRSs (such as
Southwest Airlines) are misplaced and that instead the playing field should be evened by
repealing the application of the CRS anti-discrimination rules to dl arlines (presumably even to

an arline, such as American Airlines, with asgnificant controlling interest in aCRS). United

CRS over another, but to increase their equity sharein the favored CRS in order to thereby regp
more of the financid benefit of their discrimination.

14 Computer Reservations System Regulations (Parity Clauses), 62 Fed. Reg. 59784,
59801 (Nov. 5, 1997).

15 United dlaims a page 8 of its comments that the Department has never sought “to
regulate the CRS participation of carriers that did not own or control systems.” This statement is
patently wrong, as section 255.6(€) demonstrates.

16 62 Fed. Reg. at 59799.



Comments at 10. United has it backwards heretoo. As discussed above, the anti-discrimination
rules are designed to preserve and protect competition by ensuring that airlines with an incentive
to favor one CRS over another may not do so.’

United dso cdls into question whether Gdileo/Apollo remains a carrier-éffiliated CRS
subject to the Department’s Part 255 rules. United Comments at 5, n.5. The answer isclear --
considerably more than ade miminis amount of thet entity’s equity is airline-owned, albeit a
smaller percentage than was the case severd months ago. United has offered no policy reason
why a CRS in which any airline continues to hold an economic interest should be exempt from
the Department’ s rules.

C. United’s Comments on the Corporate Discount Tying I ssue Are Unpersuasive

United’ s Supplemental Comments also address, at footnote 6 on page 7, Amadeus June
24, 1999 Petition For Interpretation of CRS Rules in Docket OST-99-5888, in which Amadeus
requested that DOT interpret its rules to prohibit the tying of corporate discount faresto use of a
particular CRS affiliated with the carrier offering the discounted fares®  United opposes this
Petition on the ground that, to the extent such tying congtitutes an illegdl arrangement in
violation of the antitrust laws (which United disputes), adequate remedies dready exist to enjoin

the practice.

17 Apparently unable to find any anaogous precedent in the airline business, United relies
on an Federd Communications Commission staff report on non-regulation of the Internet to
argue that any leveling should be in the direction of deregulation. Amadeusis not opposed to
deregulation in markets where competition is likdly to flourish absent regulation. The arline
reservations services market is, unfortunately, not such amarket, as DOT has recognized on
many occasons. See Second Extension of Computer Reservations Systems Regulations, 64 Fed.
Reg. 9457, 9458 (Feb. 26, 1999); 57 Fed. Reg. at 43783-87.

18 Amadeus asked, in the dternative, that the Department modify its rules to dlearly
prohibit this practice.

-10-



United' s argument missesthe mark. Firg, athough Amadeus believes that such tying is
unlawful under the antitrust laws, the Department’ s authority exceeds the scope of those laws.
Should the Department find that a practice is anticompetitive or otherwise unfair or deceptive
within the meaning of 49 U.S.C. § 41712, it need not aso find that it is antitheticd to the
antitrust laws in order to prohibit it. Notably, the Department has aready acknowledged that the
tying of faresto use of aparticular CRS resembles an unlawful tying arangement.® As
Amadeus detailed in its Petition, the Department can readily interpret its existing rules at
sections 255.7 and 255.8, including the “commonly available’ language at section 255.7(b), to
prohibit the tying of corporate discounts offered by an airline to use of an &ffiliated CRS.
Indeed, Section 255.8(c) of the Department’ s rules aready provides that, “ No system owner may
require use of its system by the subscriber in any sde of its trangportation services” Amadeus
asks only that the Department apply these terms to prohibit the widespread practice whereby
system owners leverage their market power to require the use of ffiliated sysemsin the sde of
asubstantia volume of their discount fares.

Second, to the extent that tying violates the antitrust laws, the antitrust remedies relied
upon by United are dow, cumbersome and expensgive, in contrast to a clearly enforcesble DOT
rule. Further, the Department of Justice may be unlikely to take enforcement action since DOT
has thus far declined to do so.

Third, United overlooks that the widespread practice about which Amadeus complains
serioudy distorts competition in the CRS industry because carriers that dominate aregiond air
trangportation market can use their market power to coerce travel agencies and their corporate

customers to purchase affiliated CRS services (and cease using competitive services), whether or

19 See 57 Fed. Reg. at 43801.
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not they would otherwise have done so in a competitive market. Because this practiceis
anticompetitive, the Department should make clear that its regulations do not alow it.2°
CONCLUSION
For dl of the above reasons, the Department should decline United' sinvitation to
eiminate the obligations that the rules impose on system owners, including the non
discriminatory participation rule, and should move forward to act on Amadeus Petition for
Interpretation cons stent with the views set forth above and in that Petition.

Respectfully submitted,

Of Counsd: David H. Coburn
Carol R. Gosain
Tomas Lopez Fernebrand STEPTOE & JOHNSON LLP
Vice President, General 1330 Connecticut Avenue, N.W.
Counsdl & Corporate Washington, D.C. 20036
Secretary (202) 429-8063
Salvador de Madariaga, 1
28027 Madrid Attorneys for Amadeus Globa Travel
Spain Didribution, SA.

December 13, 1999

20 |nits July 6, 1999 reply to the Amadeus Petition in Docket No. OST 99-5888, Delta
Air Lines, Inc. arguesthat Amadeus proposal would inject the Department into commercia
relationships between airlines and their corporate accounts. Amadeus proposes nothing so
intrusve. DOT’ s current rules prohibit a system owner from tying the use of aparticular CRSto
the ability of a subscriber to sdll ar trangportation services offered by that owner airline and
require that al commonly available fares offered by a sysem owner be made available to dl
sysems.  Amadeus proposes only that the Department pronounce that these proscriptions extend
to corporate discount fares. The EU’s Code of Conduct for CRSs, like the Canadian CRS
regulaions, dready prohibit tying of CRS services to such discounts (see page 15 of Amadeus's
June 24, 1999 Petition), and it would hardly raise new or difficult problemsif DOT’ srules were
appropriately harmonized in that regard.
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Jonathan B. Hill

Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Ave.,, N.W.
Suite 800

Washington, D. C. 20036-6802

Carlos Chua

Richard Stirland

Association of Ada Pacific Airlines
5/F Corporate Business Centre
151 Paseo de Roxas

1226 Makati City

Philippines

Brian T. Hunt

Generd Counsd American Trans Air, Inc.
P.O. Box 51609

Indiangpalis Int’| Airport

Indianapolis, IN 46251

Lauraday Kelly

Presdent

Asociation of Retall Trave Agents
845 Sir Thomas Court

Suite 3

Harisburg, PA 17109



Arthur T. Voss

Vice Presdent and General Counsd
Frontier Airlines, Inc.

10215 East 46" Avenue

Denver, CO 80239

William E. O'Brian, J.

Ross, Dixon & Masback, LLP
601 PennsylvaniaAve., N. W.
North Building

Washington, D. C. 20004

John R. Degregorio

700 11" Street, N.W.
Suite 600

Washington, D. C. 20001

John Kloster

Executive Director

Midwest Agents Sdlling Travel
15 Spinning Whed Road
Suite 336

Hinsdale, IL 60521
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Donna Kooperstein

John R. Read

Antitrust Divison
Department of Justice
325 7" Street, N.W.
Suite 500

Washington, D.C. 20530

James Campbell

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420

Mary Lou Hennebrey

Teephone Sdes & Automation Manager
Aer Lingus Limited

538 Broad Hollow Road

Mélville, NY 11747

Robert N. Duggan, Esg.

Pan American World Airways, Inc.
Pan American Airways, Corp.
9300 N.W. 36" Street

Miami, FL 33178



Robert W. Kneidey

James Dick Associate General Counsdl
Squire, Sanders & Dempsey, LLP Southwest Airlines, Inc.
1201 Pennsylvania Ave., N.W. 1250 Eye Street, N.W.
Washington, D.C. 20004 Suite 1110

Washington, D.C. 20005

Michael F. Goldman George U. Carnesl

i ] LisaA. Harig
Bagileo, Silverberg & Goldman, L.L.P.
1101 30" Street, N.W. Hogan & Hartson, L.L.P.
Columbia Square

Suite 120

th
Washington, D.C. 20007 555 13" Street, N.W.

Washington, D.C. 20004-1109

Bruce E. Cunningham Mark Pestronk

Managing Director Law Offices of Mark Pestronk, P.C.
Bauer & Cunningham, Inc. 4041 University Drive

Two Moonvine Suite 450

The Woodlands, TX 77380-1331 Fairfax, VA 22030

Francesco Gdlo

Thomas O. Cooper, Esg. Comptroller, North America
Vice President — Legd Affars Vittorio Martindli
Gulfgream Internationd Airlines, Inc. Didtribution Supervisor

P.O. Box 660777 Alitdia

Miami Springs, FL 33266 666 Fifth Avenue

New York, NY 10103-0030
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Aaron A. Goerlich
Don Hainbach
Boros & Garofdo

1201 Connecticut Avenue, N.W.

Suite 700
Washington, D. C. 20036-2605

David Lambert

President

Preview Travel Onling, Inc.
747 Front Street

San Francisco, CA 94111

Shdly A. Longmuir
Michad G. Whitaker
Stephen P. Sawyer
Jonathan Moss

United Air Lines, Inc.

P.O. Box 66100, WHQIZ
Chicago, IL 60666
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Judith M. Trent

Globa Aviation Associates, Ltd.
1800 K Street, N. W.

Suite 1104

Washington, D. C. 20006

Bruce H. Rabinovitz
Jeffrey A. Manley
Kirkland & Hllis

655 Fifteenth Street, N.W.
Washington, D.C. 20005

Mark Anderson

United Air Lines, Inc.

1025 Connecticut Avenue, N.W.
Suite 1210

Washington, D.C. 20036



