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Worldspan, L.P. (“Worldspan”) submits these comments on the Department’s proposal to
extend the expiration date of the CRS regulations, 14 C.F.R. Part 255, to March 31, 2003.

The purpose of the proposed extension is to give the Department additional time to
pursue its reexamination of the CRS regulations and, possibly, to propose substantive changes to
the regulations. That reexamination was launched with the issuance of an advance notice of
proposed rulemaking on September 10, 1997, 62 Fed. Reg. 47606, and has been the subject of a
subsequent supplemental advance notice of proposed rulemaking, 65 Fed. Reg. 45551 (July 24,
2000). The proposed extension would be the fifth extension of Part 255 since the Department
began its current reexamination in 1997.

It has now been four and a half years since the Department began to reexamine Part 255,
and it is time for a new approach. As the Department has acknowledged, the electronic
distribution of air transportation is dynamic and constantly changing. With each passing month

(and year) the CRS regulations become increasingly ill-suited and irrelevant to the environment
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they purport to regulate. As a result, the regulations now foster many more inequities,
inconsistencies and anomalies than the problems they were originally designed to resolve.'

The assumption inherent in the Department’s approach is that any existing concerns can
be corrected by amending the regulations. In theory, this makes sense: fix the rules to eliminate
the competitive disadvantages and other problems existing under the current regime and put
everyone back on an equal footing. Finding the right “fix,” however, has proven to be an elusive
goal, and the longer the review process takes, the less effective this approach becomes. The
anomalies remain uncorrected and, as circumstances continue to change, they grow worse.

Rather than continuing the frustrating effort to find the right regulatory “fixes,” therefore,
Worldspan suggests that the Department go in a different direction. Worldspan proposes that the
Department order a temporary, experimental suspension of the CRS regulations for a period of
not less than two years.

A temporary suspension would have several effects. First, a suspension would eliminate
the inequities fostered by the existing regulations and would do so more quickly and thoroughly
than any amendment would. Second, a suspension would give the market the opportunity to
answer the two overriding questions facing the Department: are the regulations still needed and,
if so, in what form? Quite simply, the absence of regulation is the most scientific, time-tested

and comprehensive method to determine whether and where regulation is needed. The CRS

Changes in airline ownership and control of CRS’s and the emergence and rapid growth of
Internet sites, such as Travelocity and Orbitz, are arguably the two major causes of these
inequities, which prompted the Department to emphasize these two developments when it
issued its supplemental advance notice of proposed rulemaking in July 2000.
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regulations originally were developed in response to clearly identifiable problems that developed
in an unregulated environment, but one that is entirely different from the environment that exists
today. Similarly, a temporary suspension would allow the parties and the Department to identify
on the basis of clear evidence any current problems requiring regulation and craft remedies
accordingly. This is surely a more direct and accurate approach than speculating before the fact
about the possible effects of amending the regulations.*

The anomalies existing under the current regulatory regime are clear. For example, the
applicability of Part 255 to a CRS depends, under Section 255.2, on whether the CRS is owned,
controlled, operated or marketed by an airline or airlines. Thus, Part 255 applies to Worldspan,
which is owned by three airlines. But Part 255 remains applicable to Worldspan’s two main
competitors — Sabre and Galileo — only by virtue of the Department’s informal determination that
those systems are “marketed” by or receive “marketing support” from airlines (American/
Southwest and United, respectively). These “marketing” relationships could end at any time,
freeing Sabre and Galileo from the obligations of Part 255, while Worldspan remains regulated.
There is no public interest reason, however, to believe that Worldspan needs to be regulated
while Sabre and Galileo do not.

The mandatory participation provision (Section 255.7), which is tied exclusively to CRS
ownership, creates another inequitable result. Because they “own” a CRS, Worldspan’s three

airline owners — Delta, American and Northwest — must participate in every other system. Every

2 If the Department does not adopt this proposal, Worldspan stands by the comments it filed on

September 22,2000 in response to the Department’s supplemental advance notice of
proposed rulemaking.
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other U.S. carrier, however, is free to base its participation decisions on purely commercial
considerations, even if there are strong business ties with one of the CRS’s. Thus, carriers that
actively “market” a CRS are not burdened by the mandatory participation rule, even though their
marketing activity brings those CRS’s within the scope of Part 255 and even though carriers that
“own” a CRS are covered by the rule. By the same token, while every other CRS is granted
three mandatory U.S. participants (Worldspan’s three owners), Worldspan has none. There is no
public interest basis for these distinctions or for the competitive imbalances they create.

Another anomaly arises from the fact that CRS’s are regulated while other distribution
channels, including Internet sites, are not. Without suggesting that Internet sites should be
regulated, the fact of the matter is that there is no public interest rationale for a regulatory regime
that treats CRSs differently from alternative and competing distribution channels. The
Department is analyzing whether these other channels should be regulated, and it may well
conclude, after observing unregulated marketplace behavior, that market forces will provide
most or all of the regulation that is needed. The temporary suspension proposed by Worldspan
would give the Department and the parties a similar opportunity to observe the market and to
consider whether and to what extent regulation of CRS’s is actually required.

There is no obvious public interest “downside” to Worldspan’s proposal. Part 255 arose
out of concerns that the two largest CRS’s were improperly being used as weapons by their air
carrier owners —which were the two largest U.S. carriers — and causing harm to airline
competition and, thus, to consumers. The original objectives of the Civil Aeronautics Board in
promulgating Part 255, therefore, were to protect competition among airlines and among CRS’s

—which were owned and marketed by airlines — through two principal vehicles: the regulation of
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booking fees, which was limited to a non-discrimination requirement, and the regulation of
screen displays, which was limited to a requirement that CRS’s provide travel agents with a
neutral, “integrated” primary display.

With these objectives in mind, it is difficult to see that any harm would flow from a
temporary suspension of Part 255. There is no evidence that CRS’s continue to be used as anti-
competitive weapons in competition among air carriers. Indeed, with the exception of
Worldspan, no U.S. CRS has any air carrier ownership. With respect to booking fees, there is no
basis to believe that, in the absence of the non-discrimination provision of Section 255.6,
Worldspan or any other CRS would begin to harm airline competition by unfairly “gouging”
certain targeted airlines. The incentive to do so simply does not exist,” and the market would not
tolerate unfair pricing, as a temporary suspension would demonstrate.

There is also no reason to fear that competition or consumers would be harmed by a
temporary suspension of the display bias rules of Section 255.4. In the first place, as suggested
above, the reach of the rules is quite limited, simply requiring CRS’s to provide a neutral
integrated display. Furthermore, under Part 255 travel agencies are already free to use “third-
party” software and other enhancements to bias the information that they convey to consumers.*

Thus, as a practical matter the suspension of Section 255.4 would not effect a dramatic change.

Accordingly, the market is unlikely to accept incomplete or faulty information in the temporary

3 Worldspan’s three owners compete fiercely with one another. Needless to say, they would

have no unified strategy to use Worldspan as a weapon against other carriers.

In its supplemental advance notice of proposed rulemaking, the Department noted that the
CRS rules “do not prohibit travel agencies from reshaping the information provided by a
system into displays biased in favor of the agencies’ preferred suppliers.” 65 Fed. Reg.
45553.
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absence of Section 255.4 to any greater extent than the market accepts incomplete or faulty
information today. A temporary suspension of Part 255 would provide a clear and accurate test
of this proposition.

The Department has noted that bilateral air services agreements support the continuation
of the CRS regulations. In that regard, a CRS annex has been included in liberal and open skies
bilateral agreements. The temporary suspension of Part 255 would not, however, run afoul of
U.S. bilateral commitments. The CRS annexes do not expressly require governments to
promulgate CRS rules; indeed, many (perhaps most) countries do not have specific CRS rules at
all and could not be heard to complain about a suspension of the U.S. rules. Furthermore, the
continued legality of the CRS annexes contained in bilateral agreements with EU Member States
has been placed in doubt by the Opinion of the Advocate General in the “Open Skies Case”
pending before the European Court of Justice. In short, an adverse international reaction to a

temporary suspension of Part 255 is unlikely.

In conclusion, Worldspan is not necessarily suggesting that no element of Part 255 is
required by the public interest or that Part 255 should be repealed in its entirety. Worldspan is
proposing, however, that a temporary, experimental suspension of Part 255 would be an effective
means of identifying those elements that are needed in their current form, those that are no

longer needed and those that require amendment. Worldspan submits that this approach would
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enable the Department to break the regulatory gridlock that — by virtue of constantly changing

circumstances — has beset the Department's reexamination of Part 255.

Respectfully submitted,

Charles J. Sim{son,g. ' =

ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
888 17™ Street, N.W.

Suite 600

Washington, D.C. 20006

Counsel for Worldspan, L.P.
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