While the Department’s focus on domestic demands in deciding which carriers
should benefit from the proposed slot divestitures is historically understandable from a
domestic political perspective, the fact of the matter is domestic-only politics should play
no part in a true, intellectually rigorous international competition analysis. To focus only
on a single source of competition, when there are well-recognized other sources,
creates the unsatisfactory result of ignoring what would be best for the traveling public.
If the interests of the traveling public had been taken fully into account, rather than
solely domestic issues, Virgin Atlantic surely would have been recognized as a major
force in providing competition to AA/BA and United/bmi and would have been awarded

a significant number of the slot divestitures to provide a significant level of competition.

A. Boston-LHR

One concrete example of how the DOT'’s focus only on U.S. carriers would have
led to sub-optimal results is the Department’s decision that bmi british midland should
be divested of one pair of daily slots at Heathrow to enable United to operate an
additional daily service to Boston. What is the difference, in reality, between a “United
slot” and a “bmi slot” if those two airlines were to have received antitrust immunity? The
very nature of the relationship struck up between United and bmi is such that United
would have had effective access to bmi’s slots, as the two companies have made it
clear that they intended to act across the Atlantic as if they were one.

If United or bmi felt that they required an additional LHR-Boston service in order
to remain competitive in this market post-AA/BA approval, it is clear that between them
they already have access to enough slots to facilitate this. If the Department’s intention
was to use the proposed divestiture of a pair of slots from bmi to increase competition in

the Heathrow-Boston market post-AA/BA implementation, then the slots divested from
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bmi should have been awarded to an existing Heathrow incumbent, i.e., Virgin Atlantic,
to allow Virgin to improve its position vis-a-vis the activity of AA and BA. United could
still increase its presence in the Boston-LHR market, if it deemed that important,
through its relationship with bmi. Such a conclusion would clearly have been more
beneficial for consumers in that it would result in at least three competing groupings,
each operating at least a double daily service. The Department’s tentative decision to
direct bmi slots only to a U.S. flag incumbent -- United -- would have done nothing to
improve competition and would have squandered an opportunity to improve overall
market structure. Indeed, it would have kept the slots in “the United/bmi family,” merely
transferring them from one pants’ pocket to the other. The result of the DOT’s award of

bmi’s slot to United would have been cosmetic, not competition-creating.

B. JFK-LHR

The Department’s decision to ignore the pro-competitive potential of additional
Virgin Atlantic service in the JFK-LHR market led it to a faulty slot and asset divestiture
approach in that market as well. In that market, the Show Cause Order concludes that
AA/BA should be divested of six slots to allow for new competitive services in the

iR

Heathrow-New York markets,™ and these slots should be divided equally between

Continental (for Newark-Heathrow services) and Delta (for JFK-Heathrow services).IEI
This proposed remedy is less than that suggested by the DOJ (see Docket No. OST-
2001-11029-29, page 50), which in itself would have been inadequate if the slots were

also to be divided among more than one carrier.

3 Virgin Atlantic maintains that JFK-Heathrow and Newark-Heathrow are distinct markets, a point which
the Department has failed to address.
" Order 2002-1-12, page 2.
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New York is the market where the harmful impact of the AA/BA alliance would
have been most pronounced. Heathrow-New York is the biggest inter-continental
market in the world. In August 2001, BA and AA between them operated nearly 64% of
services between Heathrow and New York-JFK, a total of 13 sub-sonic daily services.
This level of service has not decreased significantly since September 11 and, indeed,
AA and BA are planning to operate 14 services per day between them in the Summer
2002 operating season. The next largest carrier in this market is United Airlines, with
only three daily services. Virgin Atlantic only operates a twice-daily service.

It is patently obvious that no carrier can compete against 14 daily frequencies in
the Heathrow-JFK market with only three or less services of its own. Had their alliance
gone forward and been approved, as the Show Cause Order proposed, AA and BA
would have effectively operated a “turn-up-and-ride” product for business travelers, a
service which other operators could have no hope of matching unless they were given
access to significant numbers of slots at Heathrow to mount more services.

Given that United/bmi could clearly enhance UA’s incumbent position at JFK
using bmi’s large slot portfolio at Heathrow, Virgin Atlantic should have been the main
beneficiary of any slots ear-marked for JFK services. If the Department wished to
facilitate the entry of Delta into this market it should have insisted that more slots be
divested from AA/BA. Again, the DOT'’s focus on benefiting U.S. carriers (Continental
and Delta) would have produced three incumbent carriers (United, Delta and Virgin
Atlantic) each in a weak competitive position compared to AA/BA.

By facilitating the development of further Virgin Atlantic services in these markets
the Department would have ensured proper competition. As Professor Michael E.

Levine stated, “[I]t is a commonplace that, while two competitors are better than one,
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three or much better four competitors provide very significant public benefits when
compared with a duopoly . . . .’E’I In the JFK-LHR market, no less than the BOS-LHR
market, the Department’s mercantilist preoccupation with benefiting U.S. firms blinded
the DOT to weighty and serious competitive options which, Virgin Atlantic maintains,
would have produced a far more beneficial outcome for consumers than the outcomes
chosen by the Department.

Based on the foregoing, Virgin Atlantic urges the DOT to use the issuance of a
final order terminating this case and dismissing the applications herein as an
opportunity to reconsider the implications of focusing only on U.S. carriers when it
comes to creating new competition through slot divestitures and to articulate a
prospective approach that competition analyses, designed to preserve and advance
competition, henceforth will be flag-blind. Such a policy is both warranted and
necessary as we move away from the domestic mercantile protectionism that
characterized the last half of the 20" Century to multilateral, or global, aviation and

trade policies that will be the hallmark of the 21% Century of aviation.

' U.S. DOT Docket No. OST-2001-10387-154, page 2.

-20-



Conclusion
All sides agree that there cannot be antitrust immunity alliances in the U.S.-UK
trade unless and until the United Kingdom and the United States conclude an Open
Skies Agreement. In light of the opinion of the Advocate General, it is now clear that
European Community law precludes the United Kingdom from negotiating or signing
such an agreement. That being the case, the DOT should terminate this proceeding
and dismiss both applications.

Respectfully Submitted.

/s/ Elliott M. Seiden
Morris R. Garfinkle
Elliott M. Seiden

Counsel for
Virgin Atlantic Airways Limited

February 22, 2002
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