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BEFORE THE
DEPARTMENT OF TRANSPORTATI ON
WASHI NGTON, D. C.

Joi nt Application of ;
AMERI CAN Al RLI NES, | NC. :
and ; OST-99-6
BRI TI SH Al RWAYS PLC :
under |4 CFR Part 212 for statenents of
aut hori zation (reciprocal codesharing) and

under 49 USC 40109 for rel ated exenption
authority

JO NT MOTI ON OF AMERI CAN Al RLI NES, | NC.
AND BRI TI SH Al RWAYS PLC UNDER | 4 CFR 302. 39
FOR CONFI DENTI AL TREATMENT
American Airlines, Inc. and British Airways Plc,
| 4 CFR 302. 39, hereby nmove that the Departnment w thhold ce
proprietary and comercially sensitive confidential inform
from public disclosure. Anmerican and British Airways are
ting such information in response to the
staff's evidence request of Decenber |4, 1999, as nodified
Order 2000-1-8, January 7, 2000.
. THE CONFI DENTI AL | NFORMATI ON I S PROTECTED FROM
PUBLI C DI SCLOSURE UNDER THE FREEDOM OF | NFORMATI O
ACT
The confidential information submtted by the apg
IS protected from public disclosure under various exenptio

t he Freedom of Information Act, including 5 USC 552(b)(3)
USC 552(b) (4).



Exenption (4) exenpts from public disclosure "tre
secrets and commercial or financial informtion obtained f
person and privileged or confidential." This exenption ha
construed to prevent public disclosure of information that
the type usually released to the public, and that if relea
woul d cause substantial harmto the conpetitive position o
person from whomthe information was obtained. See, e.qg.

Western Industries, Inc. v. United States, 615 F.2d 527, 5

Cir. 1980); Anerican Airlines, Inc. v. NWVB, 588 F.2d 863,

Cir. 1978); National Parks & Conser-

vation Ass'n v. Kleppe, 547 F.2d 673, 684 (D.C. Cir. |1976)

Application of Delta and Virgin Atlantic, Order 94-5-42, M

| 994; Joint Application of United and Lufthansa, Order 93-

Decenber 18, 1993; Joint Application of Northwest and KLM

93-1-11, January 8, 1993, p. |19; Information Directives Co

CRS, Order 88-5-46, May 22, 1988; Carrier-Omed Conputer R

tions Systems, ER-1385, Order 86-5-54, May |9, 1986; Infor

Directives Concerning CRS, Order 83-12-136, Decenber 29, |

The purpose of these exenptions "is to protect the confide
of information which citizens provide to their governnment,
whi ch woul d customarily not be released to the public, and
facilitate citizens' ability to confide in their governnen

Burke Energy Corp. v. DOE, 583 F.Supp. 507, 510 (D. Kansas




For information to qualify for exenption (4), the
I nformation nust be (l) commercial or financial in nature,
obtained froma person, and (3) privileged or confidenti al

Public Citizen Health Research G oup v. FDA, 704 F.2d | 280

(D.C. Cir. 1983). The confidential information submtted
American and British Airways satisfies this three-part tes

First, the confidential information is comrerci al
financial in nature, in that it relates to commercially se
proprietary, and privileged financial and corporate inform
This type of confidential information is proprietary and c
cially sensitive, and woul d not otherw se be made public.
being submtted to the Departnment so that the Departnent m
expeditiously evaluate the public interest benefits that w
result from granting codesharing approval to Anmerican and
Ai rways.

Second, the information has been "obtained from e
person” within the nmeaning of exenption (4).

Third, the information is "confidential." This c
dential information is not available to the public, and it:
di sclosure is not required to further the public interest

pronote conpetition. In National Parks & Conservation Ass

Morton, 498 F.2d 765, 770 (D.C. Cir. 1974), the Court held
information is "confidential"” for purposes of exenption (4

woul d not customarily be released to the public by the per:



whom it was obtained, and if disclosure is |likely to have
of the following results: "(I) to inpair the Governnent's
to obtain necessary information in the future; or (2) to c
substantial harmto the conpetitive position of the person
whom t he i nformation was obtained."

American and British Airways submt that public c
sure of the type of confidential information at issue here
cause substantial harmto its conpetitive positions, and c
I mpair the Governnment's ability to obtain simlar informat
voluntary basis fromindividuals in the future.

In addition, withholding the information from putk
di scl osure is also provided for under exenption (3). Exem
(3) pertains to information specifically exenpted fromdis
by sone other statute, such as 49 USC 40l115. The rel ease
i nformation which is the subject of this notion may "preju
formul ati on and presentation of positions of the United St
I nternational negotiations”™ with foreign governnents, and

therefore be inconsistent with 49 USC 40l 1 5.

1. ACCESS TO THESE HI GHLY SENSI TI VE DOCUMENTS SHOULI
BE LIM TED TO COUNSEL AND OUTSI DE EXPERTS

American and British Airways are subm tting highl

sensitive internal corporate docunents which should be acc



limted access. Such access should be granted only to cou
outside experts who file Rule 39 affidavits stating that t
affiant will (lI) use the information only for the purpose
participating in this proceeding, and (2) not disclose suc
mati on to anyone other than counsel or outside experts who
filed a valid affidavit.

The subject materials contain highly sensitive cc
cial information relating to international planning and st
deci si onmaki ng. The information contained in these docune
not been publicly released. |If released, conpetitors woul
val uabl e insights into the applicants' internal strategies
obj ecti ves.

In order to mnimze the risk of harnful disclost
access should be strictly limted. Anmerican and British A
are separately submtting, concurrently with this notion,
copies of their information, in sealed cartons |abeled "Co
tial Treatnent Requested Under |4 CFR 302.39; Access Is Li
Counsel Or Qutside Experts Who Have Filed Valid Affidavits

The request to limt disclosure to counsel and ot
experts is fully consistent with Departnent precedent and

Thus, in United/Lufthansa, Order 93-12-32, supra, the Depa

granted the applicants' request to limt access to certain

dential information to counsel and outside experts who fil



39 affidavits. In so limting such access, the Departnent
anced the disclosure of the confidential information again
conpetitive harmto the applicants that would result if ac
wer e expanded, and concl uded that "the undue conpetitive h
the applicants outweighs the commenters' need for expanded
to the highly sensitive material in this case" (p. 5). Th
partment also noted that "interested parties to this proce
can obtain adequate advice on the nmerits of the applicatio
t hrough outsi de experts and persons authorized to reviewt

materials" (id.). See also, e.qg., Joint Application of Am

and Canadi an International, Order 96-1-6, January IIl, 1996

Access to the applicants' internal docunents and
should be limted in a conparable manner, in |ight of the
conpetitive harmthat would result from a broader disclosu

such highly sensitive information.

CONCLUSI ON

The Departnment should grant this joint notion of
American and British Airways under Rule 39 to withhold cer
proprietary and comercial sensitive confidential informat
public disclosure, as requested herein.
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