Order 91-1-71

UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

sSued by the Department of Transportation
on the 3lst day of fanuary, 1991

......................................... SERVED ¥e 1 1991

Application of

AEROLINEAS URUGUAYAS, S.A. ("ADUSA") Docket 46942

for an exemption pursuant to section
416(b) of the Federal Aviation Act
of 1958, as amended

" e 4 00 e

ORDER

SUMMARY

This order grants Aerolineas Uruguayas, S.A. ("AUSA"), a foreign
carrier of Uruguay, exemption authority to conduct nonscheduled,
including charter, all-cargo services between Montevideo, Uruguay,
and Miami, Florida; and all-cargo charters subject to Part 212 of
the Department’s rules. 1/

APPLICATION

By application filed May 18, 1990, AUSA requested an exemption to
conduct nonscheduled and charter all-cargo services between
Montevideo, Uruguay, and Miami, Florida, via Manaus and Sao Paulo,
Brazil; and charters subject to Part 212 of the Department’s
rules. 1In support of its reguest, AUSA stated that it believes
that overall favorable aviation relations between Uruguay and the
United States warrant approval of its request. AUSA further
stated that it is licensed by its homeland to perform the proposed
services, and that it is substantially owned and effectively
controlled by citizens of Uruguay. AUSA proposed to serve Miami
with a hush-kitted B-707 freighter aircraft. 2/

ANSWER AND REPLY
On June 4, 1990, Challenge Air Cargo, Inc. filed an answer

opposing AUSA’'s request. Challenge argued that we should
discontinue our practice of granting nonscheduled authority.

1/ "Nonscheduled" authority permits the operation of
individually-waybilled all-cargo service, over a defined route,
which may not be held out as scheduled service.

2/ AUSA stated that it now conducts scheduled passenger
operations from Uruguay to Argentina, and nonscheduled all-cargo
services from Uruguay to Chile and Argentina.
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Specifically, Challenge stated that there is no provision for
"nonscheduled” authority in the U.S.-Uruguay Air Services
Agreement, (the Agreement) nor does the Agreement provide for the
Brazilian intermediate authority sought by AUSA. 3/

On June 11, 1990, AUSA filed a reply gtating that its request was
based on comity and reciprocity and Department precedent. AUSA
further stated that for many years Pan American World Airways has .
conducted its U.S.-Uruguay services via Brazil.

MOTION AND ADDITIONAL PLEADINGS

On October 9, 1990, AUSA filed a motion for expeditious treatment.
In support of its motion, AUSA stated that it is prepared to
accept restrictions on its request to serve Manaus and Sao Paulo,
Brazil, as intermediate points. Specifically, AUSA stated that it
will (1) place primary reliance on Third and Fourth Freedom
traffic; (2) accept a numeric limitation on the Fifth Freedom
traffic it is authorized to carry; and (3) accept a limited term
exemption. Further, AUSA requested that we grant it an exemption
to conduct all-cargo services between Montevideo and Miami only
(without Fifth Freedom traffic rights), while we consider its
motion and request for authority to serve Brazil. 4/

On October 18, Challenge and Arrow Air filed answers in response
to AUSA‘s motion. Challenge restated its earlier objections.
Arrow stated that while it does not oppose AUSA’s request for
traffic rights between Montevideo and Miami, it does oppose AUSA’'S
request for Fifth Freedom traffic rights over Brazil. 5/

On October 29, AUSA filed a responsive pleading. §/
DECISION

We have decided to grant AUSA an exemption, subject to conditions,
to perform nonscheduled, and charter, all-cargo services between
Montevideo, Uruguay, and Miami, Florida. We will defer action on
AUSA’'s request to serve Manaus and Sao Paulo, Brazil. We will
make this authority effective for one year from the issue date of
this order. As is our usual practice, we will require that the
services be conducted in accordance with established international
standards, the rules and regulations of the Department of
Transportation (including those of the FAA), and other customary
operating conditions attached to this order. 1In addition, the

3/ See Air Transport Services Agreement between the United States
and Uruguay, dated December 14, 1946, as amended.

4/ We will grant AUSA’'s motion.

5/ On October 26, 1990, Pan Am filed a responsive pleading to
what it described as "inflammatory and counter-productive"
statements in Arrow’s answer.

6/ AUSA‘s reply was accompanied by a motion to file an otherwise
unauthorized document. We will grant AUSA’s motion.
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nonscheduled authority at issue here will be subject to our
standard reporting requirement for carriers granted nonscheduled

all-cargo authority. 7/
PUBLIC INTEREST CONSIDERATIONS

As noted above, while AUSA remains interested in securing
authority to serve via Brazilian intermediate points, it is
prepared to accept an exemption limited to Third and Fourth
Freedom services between Montevideo and Miami.

We find that grant of this narrower authority is consistent with
the public interest. Because the nonscheduled authority sought by
the applicant is not encompassed in the Agreement, grant of such
authority is based on comity and reciprocity. For a number of
years Pan American has served the U.S.-Uruguay market and
benefitted from the service opportunities presented. Recently, we
granted Arrow Air and Florida West exemption authority to conduct
scheduled all-cargo services in the Miami-Montevideo market. 8/

We anticipate that the Government of Uruguay will issue these
carriers the necessary licenses to conduct such services, and that
these carriers soon will be taking advantage of the new commercial
opportunities available in the U.S.-Uruguay market. In these
circumstances, we find that overall reciprocity and favorable
aviation relations with Uruguay support granting the more limited
amended request of AUSA. Moreover, since carriers of Uruguay have
a right under the U.S.-Uruguay Agreement to scheduled authority in
the Montevideo-Miami market, we do not believe that granting AUSA
more limited nonscheduled authority in this market would be
contrary to the public interest.

Rights to serve Brazil as an intermediate point by carriers of
Uruguay are not currently included in the U.S.-Uruguay bilateral
aviation agreement. However, efforts are currently under way
between the United States and Uruguay to revise the Agreement. We
will of course weigh our consideration of the deferred portions of
AUSA’'s application in light of developments in this regard.

Citizenship and Qualifications

We find that the applicant is a citizen of Uruguay, wholly owned
and effectively controlled by citizens of Uruguay. 3/ We also



