Order 91-1-11
UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
QOFFICE OF THE SECRETARY
WASHINGTON, D.C.

Issued by the Department of Transportation

on the 8th day of January, 1991
SERVED JAN 1 4 1991

Joint Application of

UNITED AIR LINES, INC. and :
PAN AMERICAN WORLD AIRWAYS, INC. : Docket 47237

for certificate transfer under section 401(h)

ORDER TO SHOW CAUSE

On November 1, 1990, Pan American World Airways, Inc. (Pan American)
and United Air Lines, Inc. (United) jointly applied for approval pursuant to
section 401(h) of the Federal Aviation Act of a transaction whereby United
will acquire a number of Pan American's transatlantic routes.! This
transaction is the second of two, which will together result in United paying
Pan American $400 million.2 As already announced in Order 91-1-4, issued
January 4, 1991, we have decided to process this case by show-cause
procedures. For the reasons discussed below, we have tentatively decided to
approve the transfer of the route authority at issue.

L The Transaction

This proceeding is concerned with Phase Two of this agreement, whereby
United will acquire certain route authority and other assets from Pan
American for $290 million. This part of the transaction is governed by the
Phase Two Agreement Among Pan Am Corporation, Pan American World

1 49 U.S.C. App. § 1371(h) (1988) (amended 1990). This provision was recently expanded. See
pp- 3-5 infra {(discussion of amendments to section 401(h}).

2 The first transaction involved the sale of aircraft and certain assets at San Francisco for $110
million and was not subject to our jurisdiction under section 401(h). See Joint Application, at 4, 6.
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Airways, Inc. and United Air Lines, Inc., dated November 14, 1990 (Phase II).3
Phase II is conditioned on various events, including our approval, expiration
or termination of any Hart-Scott-Rodino waiting periods, and any necessary
approvals for United to serve London through Heathrow Airport.4

The central assets in Phase II, and those with which we are concerned here,
are Pan American's transatlantic routes, with certain exceptions. The routes
to be transferred include:

(1) U.S.-United Kingdom authority, except Manchester, and
Detroit/Miami-London;

(2) fifth-freedom and blind-sector rights beyond the United Kingdom;
(3) service at Heathrow;
(4) Round the World service; and

(5) between

(a) the U.S. gateways of Washington-Baltimore, Chicago, Los
Angeles, Seattle, and San Francisco-Oakland-San Jose, and

(b) points outside the Americas and the Caribbean, except that
Pan American will retain rights to routes between these U.S.
gateways and Athens, Tel Aviv, Belgium, the Netherlands,
Germany, Switzerland, Jordan, and Egypt on Route 132.5

This provision will allow United to serve a large number of Eurasian points
from the enumerated gateways, as well as all points in the United States and
elsewhere on the Round the World route, in addition to the London routes.
Pan American, however, will retain substantial authority to serve all its
Eurasian destinations on Route 132 from New York and several other U.S.
gateways, and all its authority to serve significant points in Germany, the
Benelux area, Switzerland, and the Middle East.6

3 Exhibit 21, submitted November 16, 1990.

4 Sec, e.g., Phase II, §§ 6.1, 6.3, 6.5 (conditions to obligations of buyer); id., §§ 7.1, 7.3
(conditions to obligations of seller).

5 See Phase II, § 2.1. This retained authority is substantially greater than the Washington-
Frankfurt exception described in the Joint Application. See also Exhibits 23, 24 {specimen
certificates).

6 Much of the authority at issue is dormant, so that actual changes in service are somewhat
more modest than the description to the transfer would suggest. See Exhibits 5, 12.



The Joint Applicants enumerate several virtues of the transactions, aside
from the substantial cash infusion entailed. It will not only allow for Pan
American to concentrate on its remaining routes, but also will provide for
"cooperative arrangements that will position Pan Am to compete effectively
at Miami for U.S.-Latin American traffic."” For its part, United will either
maintain or upgrade the quality of the services transferred. Moreover,
United points to its transpacific experience as evidence of its commitment to
providing strong competition.

IL Tentative Decision
A, The Decisional Standard

1. Section 401(h)

Since the "sunset" of section 408, our statutory authority to pass judgment on
transfers of certificate authority derives entirely from section 401(h) of the
Act.® Until recently, that provision consisted of a single sentence simply
requiring our approval of any certificate transfer as being consistent with the
public interest. Section 401(h) has been recently expanded, however, to
include the following language:

(2) CERTIFICATION.—The Secretary of Transportation shall, upon
any transfer of a certificate, certify to the Committee on Commerce,
Science, and Transportation of the Senate and the Committee on Public
Works and Transportation of the House of Representatives that the
transfer is consistent with the public interest.

(3) ACCOMPANYING REPORT.—A certification under this
subsection shall be accompanied by a report analyzing the effects of the
transfer on— '

(A) the viability of each of the carriers involved in the transfer;

(B) competition in the domestic airline industry; and

(C) the trade position of the United States in the international air
transportation market.?

7 Joint Application, at 7.
8 Federal Aviation Act, § 401(h), 49 U.S.C. App. § 1371(h) (1988) (amended 1990).

9 Aviation Safety and Capacity Expansion Act of 1990, § 9127, contained in Omnibus Budget
Reconciliation Act of 1990, Pub. L. No. 101-508 (1990}, H.R. Rep. No. 964, 101st Cong., 2d Sess. at
390-91 (1990) (Conference Report); 136 CONG. REC. H12,531 (daily ed. Oct. 26, 1990) (text of
Conference Report).



Several parties have addressed the significance of this provision.!% For the
most part, the additional requirements do not work a profound change in our
decisional standards, but serve rather to alert us to Congress' particular
concerns. Thus we are required to certify to Congress that an approval
transaction is in the public interest, but this of course represents a standard we
have always been directed to employ. We are also directed to report to
Congress on the effects of an approved transaction on the participants'
viability, on competition in the domestic industry, and on the U.S. trade
position in the international market; however, we are not directed to apply
any specific decisional standards reflecting these elements. In light of this
language, it is also appropriate for us to take these issues into account in
reaching a given decision. Like the public interest factors Congress has
already directed us to consider in section 102, we will factor these matters into
each individual analysis with weight appropriate to the circumstances of each
case.

In this regard, we do not necessarily adopt the gloss that America West, for
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